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INTEREST OF AMICI CURIAE1 

The National Immigration Project of the National Lawyers Guild 

(“NIPNLG”) is a non-profit organization of immigration attorneys, legal workers, 

grassroots advocates, and others working to defend immigrants’ rights and to 

secure a fair administration of the immigration and nationality laws, including 

noncitizens in immigration proceedings and persons who have been removed. 

NIPNLG has been promoting justice, transparency and government accountability 

in all areas of immigration law and social policies related to immigration for over 

forty years. Appearing as amicus curiae, NIPNLG litigates before the federal 

courts in cases challenging grounds of deportation and bars to withholding of 

removal.  

The Immigrant Defense Project (“IDP”) is a non-profit legal resource and 

training center that provides criminal defense attorneys, immigration attorneys, and 

immigrants with expert legal advice, publications, and training on issues involving 

the interplay between criminal and immigration law. IDP is dedicated to promoting 

fundamental fairness for immigrants accuse of crimes, and therefore has a keen 

interest in ensuring the correct interpretation of laws barring, based on past 

1  Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E), neither party’s 
counsel authored this brief in whole or in part, nor did either party’s counsel or 
anyone else other than counsel for amici contribute money to fund the preparation 
or submission of this brief.  
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criminal charges, relief from removal to immigrants seeking refuge in this country 

from persecution abroad.  

INTRODUCTION 

The Court should grant the Petition for Panel Rehearing and Rehearing En 

Banc because the Board of Immigration Appeals (“BIA”) and the panel failed to 

correctly conduct the applicable particularly serious crime (“PSC”) test. That test 

requires an adjudicator to “examine the nature of the conviction, the type of 

sentence imposed, and the circumstances and underlying facts of the conviction” to 

determine whether the conviction at issue is a PSC such that it precludes asylum or 

withholding of removal eligibility.2 Matter of N-A-M-, 24 I. & N. Dec. 336, 342 

(BIA 2007). 

That test was wrongly applied by the BIA and, subsequently, the panel for 

two reasons. First, the “nature of the conviction” factor—arguably the most 

important factor—was not analyzed. That factor requires a threshold inquiry to 

2  The BIA’s PSC analysis is deeply flawed because it is inconsistent with the 
United States’ international treaty obligations. See Philip L. Torrey et al., United 
States Failure to Comply with the Refugee Convention: Misapplication of the 
Particularly Serious Crime Bar to Deny Refugees Protection from Removal to 
Countries Where Their Life or Freedom is Threatened, (2018) available at 
http://harvardimmigrationclinic.org/hirc/files/2018/09/IDP_Harvard_Report_FINA
L.pdf. For purposes of this brief, amici curiae argue only that the BIA and the 
panel failed to apply the BIA’s PSC analysis pursuant to Matter of N-A-M-, 24 I. & 
N. Dec. 336, 342 (BIA 2007), which the panel itself cited at the appropriate test, 
Bare v. Barr, 975 F.3d 952, 961–62 (9th Cir. 2020). 
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determine whether the elements of the offense could potentially be a PSC. 

According to the BIA, “the individual facts and circumstances of the offense are of 

no consequence” if the elements of the crime do not bring it “within the ambit” of 

a PSC. Id. 

Second, the BIA and panel considered facts and circumstances wholly 

unrelated to the conviction at issue when determining that the Petitioner’s 

conviction qualified as a PSC. Facts concerning alleged criminal activity that are 

not tethered to the conviction at issue are irrelevant to determining whether a 

conviction qualifies as a PSC. Furthermore, statutory withholding of removal is not 

a discretionary form of immigration protection. An adjudicator can only review the 

underlying facts of the conviction at issue—and only that conviction—when 

determining whether that conviction is a PSC. 

For these reasons, amici urge the Court to grant the Petition for Panel 

Rehearing and Rehearing En Banc. 

ARGUMENT 

I. THE BIA’S PSC ANALYSIS FIRST REQUIRES THE 
ADJUDICATOR TO DETERMINE WHETHER THE ELEMENTS OF 
THE OFFENSE BRING IT WITHIN THE AMBIT OF A PSC. 

Before the specific circumstances of an offense may be considered in the 

PSC analysis, an adjudicator must examine the statutory elements of the offense to 

determine whether it could potentially be considered a PSC. See Matter of N-A-M-, 
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24 I. & N. Dec. at 342 (“If the elements of the offense do not potentially bring the 

crime into a category of particularly serious crimes, the individual facts and 

circumstances of the offense are of no consequence.”). 

The threshold elements inquiry serves an important “gatekeeping function.” 

Matter of N-A-M-, 24 I. & N. Dec. at 342. Only if the elements of the offense 

potentially bring it within the ambit of a PSC can an adjudicator continue to apply 

the rest of the multi-factor PSC analysis. Id.; see also Luziga v. Attorney General, 

937 F.3d 244, 253–54 (3d Cir. 2019) (deferring to the BIA’s PSC analysis 

requiring a threshold elements inquiry of the conviction (citing Matter of N-A-M-, 

24 I. & N. Dec. at 342)); Matter of L-S-, 22 I. & N. Dec. 645, 654–55 (BIA 1999) 

(reasoning that an “alien smuggling” offense under 8 U.S.C. § 1324(a)(2)(B)(iii) 

was not a per se PSC because, in part, the statutory elements of the respondent’s 

specific conviction did not “require proof of any endangerment, harm, or intended 

harm”). 

In Luziga, the Third Circuit held that the BIA and immigration judge erred 

when they failed to apply the threshold elements inquiry as required by Matter of 

N-A-M-. 937 F.3d at 253–54. In that case, the immigration judge “failed to 

consider the elements of Luziga’s offense” but instead focused on the specific loss 

amount from a fraud-related offense. Id. at 253. The BIA subsequently noted that it 

would consider the elements of the fraud offense, but then proceeded to analyze a 
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“hybrid of the elements and facts.” Id. at 254 (“To the extent that the BIA decided 

that the IJ correctly applied the proper legal standard for the particularly serious 

crime determination, it erred.”). On remand, the court directed the agency to “first 

determine whether the elements of [the] offense potentially fall within the ambit of 

a particularly serious crime. Only then may it proceed to consider the facts and 

circumstances particular to Luziga’s case.” Id. (emphasis added). 

Failure to first analyze the elements of an offense to determine whether it 

may be considered a PSC not only violates the BIA’s own precedent, but is also 

contrary to its practice. See, e.g., Matter of G-G-G-, at *1–2 (BIA Feb. 27, 2020) 

(unpublished) (attached hereto at Add. A) (“This case presents a misdemeanor 

conviction . . . such that the elements of the offense do not bring it within the ambit 

of particularly serious crimes as to warrant further consideration.”); Matter of J-J-

V-, at *2–3 (BIA July 18, 2017) (unpublished) (attached hereto at Add. B) 

(reasoning that the “language of the statute ‘provides the essential key’ in assessing 

whether a crime is particularly serious” (internal citation omitted)) (“[W]e 

conclude that the elements of larceny from the person . . . do not fall within the 

ambit of a particularly serious crime, and, consequently, there is no need to 

consider the underlying facts of the offense.”). 

In this case, the panel correctly noted that the IJ and the BIA failed to 

conduct the threshold elements inquiry before holding that Mr. Bare’s conviction 
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for being a felon in possession of a firearm was a PSC.3 Bare v. Barr, 975 F.3d 

952, 962 (9th Cir. 2020); Pet. for Reh’g at 6. As the Court has repeatedly done in 

similar cases, the panel should have then remanded the case back to the agency to 

conduct the proper elements inquiry in the first instance. See, e.g., Delgado v. 

Holder, 648 F.3d 1095, 1107–1108 (9th Cir. 2010) (directing the BIA on remand 

to clarify its “scant” and “ambiguous” PSC analysis); Gomez-Sanchez v. Sessions, 

892 F.3d 985, 996–97 (9th Cir. 2018) (remanding to the BIA to consider the 

petitioner’s mental health when conducting the proper PSC analysis); Zuniga 

Johnson v. Barr, 830 Fed. App’x 558, 558 (Dec. 4, 2020) (remanding to the BIA to 

correctly apply the proper factors of PSC analysis in the first instance).  

II. THE PSC ANALYSIS PRECLUDES CONSIDERATION OF 
CRIMNAL CONDUCT UNRELATED TO THE OFFENSE AT ISSUE. 

The PSC bar precludes withholding of removal eligibility if the applicant has 

been “convicted by a final judgment of a particularly serious crime.” 8 U.S.C. § 

1231(b)(3)(B)(ii) (emphasis added). Using the indefinite article “a,” the PSC bar’s 

text clearly directs the review of a single conviction to determine whether the 

3  Citing Guerrero v. Whitaker, 908 F.3d 541 (9th Cir. 2018) and Alphonsus v. 
Holder, 705 F3d 1031 (9th Cir. 2013), the panel mistakenly inferred that a felon in 
possession of a firearm conviction is the type of offense likely to be a PSC simply 
because it also qualifies as an aggravated felony. Bare v. Barr, 975 F.3d 952, 964 
(9th Cir. 2020). But the PSC test is different than the aggravated felony test and the 
latter does not justify truncating the former. In short, the elements inquiry must still 
be conducted even if the conviction at issue qualifies as an aggravated felony. 
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circumstances of that conviction render it a PSC. Delgado, 648 F.3d at 1111–12 

(Reinhardt, J., concurring); see also Yousefi v. INS, 260 F.3d 318, 329 (4th Cir. 

2001) (“The Frentescu standard focuses on the crime that the Service claims is 

particularly serious, and the standard does not call for consideration of conduct that 

is unrelated to that crime.”). 

This Court’s decision in Delgado is illustrative. In that case, the petitioner 

was convicted of driving under the influence of alcohol on three separate 

occasions. 648 F.3d at 1098. Both the immigration judge and the BIA concluded 

that the petitioner’s three separate convictions, when considered cumulatively, 

established that he had been convicted of a PSC. Id. at 1099. This Court reversed 

and remanded because it was unclear how the BIA determined that the three 

separate offenses constituted a single PSC. Id. at 1107–08. 

Judge Reinhardt authored a concurring opinion in Delgado in which he 

reasoned that the BIA cannot combine the circumstances of multiple offenses when 

making a PSC determination. Delgado, 648 F.3d at 1111–12 (Reinhardt, J., 

concurring). According to Judge Reinhardt: 

The bar to relief applies if the Attorney General 
determines that “the [noncitizen], having been convicted 
by a final judgment of a particularly serious crime, 
constitutes a danger to the community of the United 
States.” The statutes do not mention “a particularly long 
rap sheet,” “a particularly egregious repeat offender,” or 
“a particularly serious series of offenses.” The singular 
article “a” could not make any clearer the singular nature 
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of “a particularly serious crime”: the agency must 
identify one offense of conviction that constitutes “a 
particularly serious crime” in order to relieve the 
Attorney General of the opportunity to exercise his 
discretion and to bar the [noncitizen]’s application for 
relief. . . . The agency can consider the “circumstances” 
of that conviction, but the phrase imposes its own limit: 
the relevant circumstances are those relating to the 
conviction, not to the [noncitizen]’s life history, his 
moral character, or his criminal record. 

Id. at 1111–13 (emphasis in original) (internal citations omitted). 

The BIA has similarly held that the PSC analysis does not include 

consideration of facts unrelated to the conviction at issue. See, e.g., Matter of H-H-

S-M-, at *3 (BIA Dec. 12, 2019) (unpublished) (attached hereto at Add. C) (“It 

therefore appears that the Immigration Judge erred by combining the underlying 

facts and circumstances of the 2007 and 2016 DWIs to find that both convictions 

together established that the respondent had committed a particularly serious 

crime.”); Matter of S-D-S-C-, at *2 (BIA May 3, 2019) (unpublished) (attached 

hereto at Add. D) (“[W]e disagree with the Immigration Judge’s finding that it is 

significant that the respondent committed other criminal offenses are jumping bail, 

as factors which are subsequent and unrelated to the bailing jumping offenses are 

not germane to whether bail jumping itself is a particularly serious crime.” 

(emphasis in original)); Matter of L-G-M-, at *3 (BIA Sept. 24, 2018) 

(unpublished) (attached hereto at Add. E) (“[T]he Immigration Judge’s apparent 

reliance on the respondent’s complete history of contacts with the criminal justice 
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system . . . to assess whether an individual crime is particularly serious, is 

erroneous.”). Extraneous facts cannot be considered even if they are included as 

part of the sentencing information. Cf. Dickson v. Ashcroft, 346 F.3d 44, 55 (2d 

Cir. 2003) (holding that the factual allegations in a pre-sentencing report cannot be 

used to determine the specific offense for which an individual has been convicted). 

Here, the BIA and the panel considered facts and circumstances wholly 

unrelated to Mr. Bare’s conviction pursuant to 18 U.S.C. § 922(g)(1). For example, 

the panel reasoned that it was appropriate to consider the impact of Mr. Bare’s 

business on the community, how he obtained the firearm he was convicted of 

possessing, and “other acts which go to his mental state.”4 Bare, 975 F.3d at 965–

66. Prior criminal conduct and allegations concerning Mr. Bare’s character and 

business are irrelevant to the PSC analysis. The PSC analysis requires review of a 

conviction. It does not allow for review of discretionary facts that are untethered to 

the conviction at issue. 

CONCLUSION 

For the foregoing reasons amici curiae respectfully request that this Court 

grant the Petitioner for Panel Rehearing and Rehearing En Banc. 

4  The panel condones the review of these extraneous allegations as part of a 
“dangerousness” inquiry, which the panel simultaneously notes is no longer a 
distinct inquiry yet remains an “essential key” to the PSC test. Bare, 975 F.3d at 
965 (citing Gomez-Sanchez, 892 F.3d at 991, 993–94). 
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