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INTEREST OF AMICI CURIAE 

Amici curiae are non-profit organizations that defend the legal and human 

rights of immigrants and refugees and have a direct interest in ensuring that the 

“particularly serious crime” bar to the withholding of removal statute at issue in 

this case is interpreted properly and in conformity with U.S. international treaty 

obligations as directed by the statute’s text.1 

The Harvard Immigration and Refugee Clinical Program (“Clinic”) has been 

a leader in the field of refugee law for over thirty-five years. The Clinic’s staff 

includes Harvard Law School faculty members who teach courses on refugee law, 

immigration policy, and the intersection of criminal law and immigration law. The 

Clinic’s publications have been cited frequently by international and domestic 

tribunals, including the U.S. Supreme Court. The Clinic’s Director authors the 

leading treatise on U.S. refugee law, Law of Asylum in the United States. 

Additionally, the Clinic has extensive experience directly representing noncitizens 

seeking refugee status and other forms of immigration protection in the United 

States, including those with criminal convictions. 

                                           
1  Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E), amici curiae state 
that:  (1) no party’s counsel authored this brief in whole or in part; (2) no party or 
party’s counsel contributed money that was intended to fund preparing or 
submitting this brief, and (3) no person other than amici, its members, and its 
counsel contributed money that was intended to fund preparing or submitting the 
brief. 
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The Immigrant Defense Project (“IDP”) is a non-profit legal resource and 

training center that provides criminal defense attorneys, immigration attorneys, and 

immigrants with expert legal advice, publications, and training on issues involving 

the interplay between criminal and immigration law. IDP is dedicated to promoting 

fundamental fairness for immigrants accused of crimes, and therefore has a keen 

interest in ensuring the correct interpretation of laws barring, based on past 

criminal charges, relief from removal to immigrants seeking refuge in this country 

from persecution abroad. 

The Clinic and IDP have collaborated on extensive research regarding the 

particularly serious crime exception to non-refoulement, including the publication 

in 2018 of a comprehensive report entitled United States Failure to Comply with 

the Refugee Convention: Misapplication of the Particularly Serious Crime Bar to 

Deny Refugees Protection from Removal to Countries Where Their Life or 

Freedom is Threatened. The report examines the implementation of the 

particularly serious crime exception in the United States and compares it with 

international legal norms and its implementation by other States Parties to the 

Refugee Convention. 
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SUMMARY OF ARGUMENT 

The Board of Immigration Appeals (“BIA” or “Board”) erred by failing to 

properly interpret the particularly serious crime exception to withholding of 

removal. The withholding of removal statute, which codifies the United States’ 

duty of non-refoulement by prohibiting the return of a refugee to her country of 

feared persecution, contains a narrow exception for any refugee who, “having been 

convicted by a final judgment of a particularly serious crime is a danger to the 

community of the United States” (“PSC Exception”). 8 U.S.C. § 

1231(b)(3)(B)(ii).2 The BIA’s interpretation conflicts with the statute’s text, 

renders the second clause concerning dangerousness superfluous, and diverges 

from clear congressional intent. 

Recent precedential decisions from the U.S. Supreme Court and this Court 

require this Court to revisit the interpretation of the PSC Exception. This Court 

previously deferred to the agency’s interpretation of the PSC Exception without 

completing a proper statutory interpretation analysis. See Hamama v. INS, 78 F.3d 

                                           
2 The PSC Exception was codified in the Refugee Act of 1980, Pub. L. No. 96-212, 
94 Stat. 102 (1980) (prior to 1994 amendment), which Congress enacted after the 
United States acceded to the United Nations Protocol Relating to the Status of 
Refugees, opened for signature Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 277 
(hereinafter “Protocol”). The Protocol bound States Parties to comply with 
substantive provisions of Articles 2 through 34 of the United Nations Convention 
Relating to the Status of Refugees, opened for signature July 28, 1951, 19 U.S.T. 
6259, 189 U.N.T.S. 137 (hereinafter “Refugee Convention”). 
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233 (6th Cir. 1996). In the more than twenty years since that case, courts—

including this Court—have been repeatedly reminded that it is only in the 

narrowest circumstances that they should delegate their authority to interpret a 

statute to an administrative agency. See, e.g., Arangure v. Whitaker, 911 F.3d 333, 

366 (6th Cir. 2018) (noting that the judiciary is the “final authority on issues of 

statutory construction”). Instead, courts must faithfully apply canons of statutory 

interpretation before reflexively deeming a statute ambiguous and deferring to the 

agency’s interpretation. Id. at 338.  

Here, the PSC Exception’s text must be analyzed pursuant to well-

established canons of statutory interpretation such as the canon against surplusage, 

which requires courts to avoid rendering any part of a statute superfluous, and the 

Charming Betsy canon, which requires statutes to be interpreted in conformity with 

U.S. international obligations, including the U.S. treaty obligations at issue here. 

See infra Section I. The statute’s proper interpretation requires a separate current 

dangerousness test, as argued by the petitioner, in addition to an individualized 

analysis to determine whether the conviction at issue was exceptionally grave. 

Such an interpretation is not only clear from the statute’s text, but also clear from 

the text and drafting and implementation history of the statute’s sister language in 

the Refugee Convention, which Congress intended to codify when creating the 

PSC Exception. See infra Section II. 
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ARGUMENT 

I. THE PARTICULARLY SERIOUS CRIME EXCEPTION TO THE 
WITHHOLDING OF REMOVAL STATUTE, WHEN PROPERLY 
ANALYZED USING ACCEPTED TOOLS OF STATUTORY 
INTERPRETATION, IS UNAMBIGUOUS. 

To determine whether an agency’s interpretation of a statute is permissible, 

courts must first decide whether the statute’s congressional intent is clear. See 

Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842–43 

(1984). Only if that analysis reveals an ambiguous statute may courts then defer to 

an agency’s reasonable interpretation of the statute. Id. If a court’s statutory 

analysis reveals an unambiguous statute, then it must fulfill its responsibility as 

“the final authority on issues of statutory construction and . . . reject administrative 

constructions which are contrary to clear congressional intent.” Id. at 843 n.9.  

When a court rushes to find a statute ambiguous without first conducting a 

thorough statutory interpretation analysis it “abdicat[es] [its] judicial duty.” 

Arangure, 911 F.3d at 338; see also Pereira v. Sessions, 138 S.Ct. 2105, 2120 

(2018) (Kennedy, J., concurring) (noting that the lower court’s cursory analysis of 

the statute “suggests an abdication of the Judiciary’s proper role in interpreting 

federal statutes”). In such cases, “the Supreme Court has not hesitated to reverse” 

the court’s decision. Arangure, 911 F.3d at 338; see also Wis. Cent. Ltd. v. United 

States, 138 S.Ct. 2067, 2074 (2018) (denying Chevron deference to an agency 
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decision because the statute, “in light of all the textual and structural clues,” was 

unambiguous); Esquivel-Quintana v. Sessions, 137 S.Ct. 1562, 1572 (2017) 

(reversing this Court’s decision to grant deference to the BIA’s interpretation of an 

unambiguous statute). Indeed, this Court has recently declined to defer to an 

agency’s interpretation of an unambiguous immigration statute. See Keeley v. 

Whitaker, 910 F.3d 878, 883–84 (6th Cir. 2018) (applying canons of statutory 

interpretation to hold that the BIA’s definition of rape in the aggravated felony 

context was foreclosed by the unambiguous meaning of the statutory text). 

Here, the PSC Exception’s text is unambiguous, which requires this Court to 

interpret the statute in accordance with clear congressional intent without deferring 

to the BIA’s flawed interpretation. Indeed, this Court’s recent precedent has 

emphasized the need for courts to conduct a proper statutory interpretation 

analysis, including the application of well-established canons of statutory 

interpretation, before turning to the permissibility of the agency’s interpretation. 

See Arangure, 911 F.3d at 338. If such an analysis reveals the statute’s clear 

meaning, then the court may not defer to the agency’s conflicting interpretation. 

A. Recent Precedent from this Court and the U.S. Supreme Court 
Requires this Court to Conduct a Thorough Statutory Analysis of 
the Particularly Serious Crime Exception. 

The interpretation of a statutory provision must begin with its text. See 

Chevron, 467 U.S. at 842 (“First, always, is the question whether Congress has 
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directly spoken to the precise question at issue.”); see also Esquivel-Quintana, 137 

S.Ct. at 1568 (“We begin, as always, with the text.”); INS v. Cardoza-Fonseca, 480 

U.S. 421, 432 n.12 (1987) (emphasizing the “strong presumption that Congress 

expresses its intent through the language it chooses”). Often, the text of a statutory 

provision supplies a clear, definitive answer to the interpretive question and the 

inquiry ends there. See, e.g., Pereira, 138 S.Ct. at 2113 (“[T]he Court need not 

resort to Chevron deference, as some lower courts have done, for Congress has 

supplied a clear and unambiguous answer to the interpretive question at hand.”); 

Lopez v. Gonzales, 549 U.S. 47, 53–54 (2006) (using plain reading of the statute to 

hold the Government’s reading of the Controlled Substances Act impermissible). If 

the statute’s text is clear, then the inquiry ends and the court must give full effect to 

Congress’s expressed intent. Chevron, 467 U.S. at 842–43.   

Notably, the lack of explicit statutory text “does not necessarily connote 

ambiguity” allowing a court to defer to an agency’s reasonable interpretation of the 

statute. Arangure, 911 F.3d at 338 (citing Ry. Labor Execs.’ Ass’n v. Nat’l 

Mediation Bd., 29 F.3d 655, 671 (D.C. Cir. 1994) (en banc)). Only “where we can 

plausibly infer [that] Congress intentionally left a statutory gap for the agency to 

fill” can statutory silence signal ambiguity. Id. at 337 n.2 (quoting Chevron, 467 

U.S. at 843–44). As this Court has recently recognized, “‘legal interpretation [is] 

more than just a linguistic exercise’—it includes the canons.” Id. at 338–39 
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(quoting Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of 

Legal Texts xxvii (2012)).  

The canon against surplusage is a particularly important tool for statutory 

analysis. That canon directs courts to avoid interpreting a statute in a way that 

renders any part of it superfluous, and to “give effect, if possible, to every clause 

and word of a statute.” United States v. Menasche, 348 U.S. 528, 538–39 (1955) 

(quoting Montclair v. Ramsdell, 107 U.S. 147, 152 (1883)); see also Williams v. 

Taylor, 529 U.S. 362, 404 (2000) (describing the canon as a “cardinal principle of 

statutory construction”). 

The Charming Betsy canon is another important tool of statutory 

interpretation, which requires courts to refrain from construing congressional acts 

in violation of international law “if any other possible construction remains.” 

Murray v. The Schooner Charming Betsy, 6 U.S. 64, 118 (1804); see also F. 

Hoffman-La Roche Ltd. v. Empagran S.A., 542 U.S. 155, 164 (2004) (“[The 

Charming Betsy canon] cautions courts to assume that legislators take account of 

the legitimate sovereign interests of other nations when they write American 

laws.”). The Charming Betsy canon has been regularly been applied by courts to 

interpret statutory provisions. See, e.g., Spector v. Norwegian Cruise Line Ltd., 545 

U.S. 119, 143–44 (2005) (Ginsberg, J., concurring) (interpreting statute to conform 
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to principles of international law); Sosa v. Alvarez-Machain, 542 U.S. 692, 761 

(2004) (Breyer, J. concurring) (same). 

Here, the Court must not shirk its duty to interpret the PSC Exception’s text 

by applying such relevant canons of statutory construction. In 1996, this Court 

started that task but failed to complete it. In Hamama v. INS, the Court 

acknowledged that, in applying Chevron, the “threshold inquiry” is examining the 

statute’s text to determine congressional intent. 78 F.3d 233, 239 (6th Cir. 1996). 

But after only a cursory analysis it deemed the provision ambiguous and deferred 

to the BIA’s flawed interpretation of the statute. See id. at 239–40. Notably, the 

Court recognized that the PSC Exception represented Congress’s intent to codify 

existing United States’ international treaty obligations of non-refoulement. Id. at 

39. The Court then prematurely ended its statutory analysis determining that 

without a clear definition in the statute or the international instruments codified by 

the statute the PSC Exception was ambiguous and deference to the agency’s 

interpretation was warranted.3 Id.  

                                           
3 When interpreting the PSC Exception, other circuits have similarly found the 
PSC Exception to be unclear and thus granted agency deference without first 
conducting a through statutory analysis. See, e.g., Ramirez-Ramos v. INS, 814 F.2d 
1394, 1397 (9th Cir. 1987) (forgoing Chevron analysis of the statute and upholding 
the agency’s interpretation in Matter of Carballe that a current dangerousness 
analysis is not required); Garcia v. INS, 7 F.3d 1320, 1322 (7th Cir. 1993) (same). 
Other circuit courts have relied on the improper statutory analyses from sister 
circuits nearly wholesale and thus neglected to engage in a proper Chevron 
analysis. See. e.g., Kofa v. INS, 60 F.3d 1084, 1088–89 (4th Cir. 1995) (applying 
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In light of this Court’s recent decision in Arangure and recent Supreme 

Court precedent, this Court should complete the analysis it began in Hamama. 

Specifically, this Court must analyze the PSC Exception using tools of statutory 

interpretation such as the canon against surplusage and the Charming Betsy canon. 

Only after a complete analysis will this Court meet its judicial obligation to 

interpret acts of Congress—delegating that duty to an administrative agency at the 

outset is improper. 

B. This Court Must Interpret the Particularly Serious Crime 
Exception in Accordance with Clear Congressional Intent 
Because the Statute’s Text is Clear. 

As noted above, when interpreting a statute a court must begin with its text. 

                                           
two canons of statutory construction, “plain English” and “common sense” in a 
cursory manner and relying on the fact that other circuits have upheld Matter of 
Carballe to accord agency deference); Martins v. INS, 972 F.2d 657, 660–61 (5th 
Cir. 1992) (failing to engage in its own Chevron analysis and instead relying on 
jurisprudence from the Ninth and Eleventh Circuits). In the Second Circuit, the 
Court applied the canon against statutory surplusage to the statute to find that the 
statute seemed to suggest a separate finding of dangerousness to the community 
contrary to the agency’s interpretation, yet still somehow granted deference to the 
BIA’s interpretation. See Ahmetovic v. INS, 62 F.3d 48, 52–53 (2d Cir. 1995). The 
Tenth and First Circuits have applied limited canons of statutory interpretation to 
analyze the PSC Exception, but neither have considered the Charming Betsy 
canon. See Al-Salehi v. INS, 47 F.3d 390, 393–95 (10th Cir. 1995) (finding that 
Congress did not express intention to codify U.S. treaty obligations into law 
through the PSC Exception, without considering the Charming Betsy canon or 
canon against statutory surplusage); Mosquera-Perez v. INS, 3 F.3d 553, 555–59 
(1st Cir. 1993) (analyzing plain language of statute and legislative history to 
declare the PSC Exception ambiguous and grant Chevron deference). 
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See Esquivel-Quintana, 137 S.Ct. at 1568. Here, the PSC Exception permits the 

United States to violate its statutory and international duty of non-refoulement—

the return of a refugee to her country of feared persecution—in very limited 

circumstances when the refugee “having been convicted by a final judgment of a 

particularly serious crime is a danger to the community of the United States.” See 8 

U.S.C. § 1231(b)(3)(B)(ii). 

In particular, as correctly argued by the petitioner, see Petitioner’s Brief at 

22, the plain-meaning of the PSC Exception’s second clause clearly requires a 

current dangerousness analysis in addition to the aforementioned conviction of a 

particularly serious crime. But the BIA’s interpretation of that provision renders it 

wholly meaningless by ruling that the PSC Exception does not require a separate 

dangerousness determination. See Matter of Carballe, 19 I. & N. Dec. 357, 360 

(BIA 1986) (“If it is determined that the crime was a ‘particularly serious’ one, the 

question of whether the alien is a danger to the community of the United States is 

answered in the affirmative.”); see also 8 C.F.R. §1208.16(d)(2) (codifying Matter 

of Carballe). Applying the canon against surplusage, courts must interpret the 

statute in a way that does not render any part of it superfluous. See Menasche, 348 

U.S. at 538–39.  

The only plausible interpretation of the PSC Exception that gives meaning to 

each word in the text requires the PSC Exception to be triggered only after a 
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conviction for a particularly serious crime and a determination that the refugee 

constitutes a danger to the community. Merging the “danger to the community” 

inquiry with the “particularly serious” offense inquiry renders the second clause 

meaningless. See Ahmetovic, 62 F.3d at 52–53 (noting that the canon against 

statutory surplusage compels a separate dangerousness inquiry, but then holding 

otherwise in deference to the agency); see also N-A-M- v. Holder, 587 F.3d 1052, 

1061 (10th Cir. 2009) (Henry, J., concurring) (“The statute mentions both a 

‘danger to the community’ inquiry and a ‘particularly serious’ offense inquiry; 

ignoring one of those inquiries does not give full effect to the meaning to the 

statute.”). 

Furthermore, the PSC Exception’s text should be interpreted in light of 

Congress’s intent to codify our international treaty obligations under the Refugee 

Convention and the Protocol in that statute. See INS v. Cardoza-Fonseca, 480 U.S. 

421, 449 (1987) (holding that congressional intent of an asylum provision was 

clear in light of the statute’s plain language and “its symmetry” with the Protocol); 

INS v. Stevic, 467 U.S. 407, 416 (1984) (“The Protocol bound parties to comply 

with the substantive provisions of Articles 2 through 34 of the United Nations 

Convention Relating to the Status of Refugees . . . with respect to ‘refugees’ as 

defined in Article 1.2 of the Protocol.”). When Congress passed the Refugee Act of 

1980 codifying our international obligation of non-refoulement, including the PSC 
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Exception, it clearly intended the Act to be interpreted in accordance with 

international refugee law norms. See Cardoza-Fonseca, 480 U.S. at 449. 

Indeed, the PSC Exception’s text is nearly identical to its predecessor in the 

Refugee Convention, which the United States acceded to when signing the 

Protocol. Compare 8 U.S.C. § 1231(b)(3)(B)(ii) with Refugee Convention art. 

33(2). The Refugee Convention’s exception allows for refoulement when a refugee 

“who, having been convicted by a final judgment of a particularly serious crime, 

constitutes a danger to the community.” Refugee Convention art. 33(2). 

Congress’s intent to incorporate the United States’ non-refoulement 

obligation underscores the need to apply the Charming Betsy canon of statutory 

interpretation when analyzing the PSC Exception. The Charming Betsy canon 

instructs courts to read a statute in conformity with U.S. international obligations. 

Charming Betsy, 6 U.S. at 118. In this case, the relevant international obligation is 

obviously the Refugee Convention’s corresponding particularly serious crime 

exception (“Refugee Convention’s PSC Exception”), which Congress copied 

nearly verbatim in the Refugee Act of 1980.  

The United Nations High Commissioner for Refugees (“UNHCR”)4 and 

State Parties to the Convention have interpreted the Refugee Convention’s PSC 

                                           
4 The United Nations General Assembly mandated UNHCR to supervise the 
implementation of the Refugee Convention and Protocol. See Refugee Convention, 
Preamble ¶ 6. 
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Exception in a narrow manner. See, e.g., United Nations High Comm’r for 

Refugees, Guidelines on the Application of the Exclusion Clauses (Article 1(F) of 

the 1951 Convention) ¶ 2 (Sept. 4, 2003) (stating that due to the serious 

consequences of returning a refugee to persecution, the Convention’s exclusion 

clauses exclusion clauses are to be applied with “great caution and only after a full 

assessment of the individual circumstances of the case”); Philip L. Torrey, et al., 

United States Failure to Comply with the Refugee Convention: Misapplication of 

the Particularly Serious Crime Bar to Deny Refugees Protection from Removal to 

Countries Where Their Life or Freedom is Threatened, 17– 26 (Immigrant Defense 

Project & Harvard Immigration and Refugee Clinical Program, 2018) (hereinafter 

“PSC Report”) (discussing the various ways that the drafters, implementing 

agency, and how other signatories to the Refugee Convention interpret its PSC 

Exception more narrowly than the United States) (attached hereto at App. A). 

UNHCR restricts the application of the Refugee Convention’s PSC 

Exception to “extreme cases” that necessarily meet several strict criteria. See 

United Nations High Comm’r for Refugees, Handbook on Procedures and Criteria 

for Determining Refugee Status under the 1951 Convention and the 1967 Protocol 

Relating to the Status of Refugees ¶ 154 (1979, rev. 1992) (hereinafter “UNHCR 

Handbook”).5 First, only the gravest offenses, such as capital offenses, may qualify 

                                           
5 Cardoza-Fonseca, 480 U.S. at 439 n.22 (noting that “the Handbook provides 
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as particularly serious. See PSC Report at 18. Furthermore, if the crime at issue 

meets a threshold determination of seriousness, an adjudicator must examine the 

circumstances of the offense, including any mitigating factors, before qualifying it 

as a particularly serious crime. Id. at 21. Such an analysis necessarily precludes the 

categorization of offenses as per se particularly serious. Id. Finally, if the offense is 

determined to be exceptionally grave after an individualized analysis, then the 

adjudicator must make a distinct determination about whether the refugee is 

currently dangerous.6 Id. at 22.  

II. LIKE ITS REFUGEE CONVENTION COUNTERPART, THE 
PARTICULARLY SERIOUS CRIME EXCEPTION REQUIRES (1) 
AN EXCEPTIONALLY GRAVE OFFENSE, (2) AN 
INDIVIDUALIZED ANALYSIS TAKING INTO ACCOUNT 
MITIGATING FACTORS, AND (3) A SEPARATE CURRENT 
DANGEROUSNESS FINDING. 

The PSC Exception’s text, which is nearly identical to its antecedent in the 

Refugee Convention, should be interpreted using traditional tools of statutory 

                                           
significant guidance in construing the Protocol, to which Congress sought to 
conform [and] has been widely considered useful in giving content to the 
obligations that the Protocol establishes.”). 
 
6 UNHCR and several States Parties to the Refugee Convention also require 
application of the proportionality principle in evaluating the Refugee Convention’s 
PSC Exception—the danger that the refugee poses to the host country must be 
balanced against the refugee’s risk of persecution in her home country. See PSC 
Report at 24–26. 
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interpretation, including the canon against statutory surplusage and the Charming 

Betsy canon. Interpreting the statutory provision to conform to U.S. obligations 

under the Refugee Convention, as intended by Congress when passing the Refugee 

Act, reveals three distinct requirements not met here. This limited exception to the 

United States’ obligation of non-refoulement is only triggered when all three 

requirements are met. 

A. Exceptionally Grave Offense  

By mirroring the Refugee Convention’s use of a double qualification, 

“particularly serious,” to modify the term “crime,” Congress intended the PSC 

exception to include only those refugees who were convicted of an especially 

grave crime. Such a reading conforms to the intent of the drafters of the Refugee 

Convention and matches the interpretation of the Refugee Convention’s PSC 

Exception by the implementing agency as well as by other States Parties. See PSC 

Report, Section II (“Drafting History of Article 33(2) of the 1951 Refugee 

Convention”), Section III (“Interpretation of Article 33(2) by the United Nations 

High Commissioner for Refugees”) and Section V(A) (“Requirements of the 

Particularly Serious Crime Bar as Implemented by Other State Parties to the 

Refugee Convention—Minimum Gravity of the Offense Threshold”).  

The term “particular” is commonly understood to mean “distinctive among 

other examples or cases of the same general category.” Webster’s Collegiate 
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Dictionary 847 (10th ed. 1993). The term “serious” as used in the separate “serious 

non-political crime” exception to non-refoulement in the Refugee Convention, 

requires “a capital crime or a very grave punishable act.” UNHCR Handbook at ¶ 

154. Combining these definitions, the term “particularly serious crime” refers only 

to a restricted category of crimes that are especially severe. 

In fact, UNHCR scholars had explained that the term “particularly serious 

crime” is limited to crimes like murder, rape and armed robbery before the U.S. 

had acceded to the Protocol in 1967.  See Atle Grahl-Madsen, Commentary on the 

Refugee Convention, Division of International Protection of the United Nations 

High Commissioner for Refugees (Articles 2–11, 13–37) at Article 33 ¶ 9 (1963) 

(hereinafter “Commentary on the Refugee Convention”) (“Although the decision 

whether the crime is a particularly serious one would depend on the merits of the 

case, the offence must normally be a capital crime (murder, arson, rape, armed 

robbery, etc.).”). 

Examining the PSC Exception, the Ninth Circuit noted that the 

“particularly” and “serious” modifiers emphasize that a PSC “must be not just any 

crime, and not just any serious crime—already a subset of all crimes—but one that 

is particularly serious.” Alphonsus v. Holder, 705 F.3d 1031, 1048 (9th Cir. 2013) 

(emphasis in original). That court observed that a particularly serious crime must 
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be more severe than a “serious non-political crime” and generally involve a 

“relatively grave” offense. Id. at 1049. 

Clearly, a minor role in a non-violent controlled substances offense falls 

short of the exceptional gravity threshold that the PSC Exception requires.  

B. Individualized Analysis 

When adopting language nearly identical to the Refugee Convention’s PSC 

Exception in the Refugee Act of 1980, Congress clearly expressed its intent to 

codify U.S. international obligations under the Refugee Convention into statute. 

The PSC Exception must be understood in conformity with its counterpart in the 

Refugee Convention, which requires an individualized analysis of the 

circumstances surrounding an offense. 

UNHCR and refugee law scholars agree that the Refugee Convention’s PSC 

Exception requires an individualized determination in which both aggravating and 

mitigating circumstances are considered. See, e.g., Grahl-Madsen, Commentary on 

the Refugee Convention, at Article 33 ¶ 9 (suggesting that, before a crime may be 

considered “particularly serious,” an adjudicator must consider mitigating factors 

even with respect to crimes such as murder, rape or armed robbery); James C. 

Hathaway & Colin J. Harvey, Framing Refugee Protection in the New World 

Disorder, 34 Cornell Int’l L.J. 257, 292 (2001) (explaining that a particularly 

serious crime must be “committed with aggravating factors, or at least without 
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significant mitigating circumstances.”); PSC Report, Section III (“Interpretation of 

Article 33(2) by the United Nations High Commissioner for Refugees”).  

As previously mentioned, UNHCR requires an individualized analysis of 

factors surrounding the offense in order to determine whether the offense is a 

particularly serious crime, including “the nature of the act, the actual harm 

inflicted, the form of procedure used to prosecute the crime, and whether most 

jurisdictions would consider the act in question as a serious crime.” United Nations 

High Comm’r for Refugees, Criminal Justice and Immigration Bill: Briefing for 

the House of Commons at Second Reading ¶ 10 (July 2007); see also Grahl-

Madsen, Commentary on the Refugee Convention, at Article 33 ¶ 7 (“It must be 

emphasized that Article 33 (2) [of the Refugee Convention] clearly calls for 

deciding each individual case on its own merits”). 

It logically follows that the corresponding exception in U.S. law should not 

be interpreted as creating a category of convictions that are per se particularly 

serious, as it is inherently contrary to an individualized analysis. PSC report at 21 

(citing UNHCR, the Nationality, Immigration and Asylum Act 2002: UNHCR 

Comments on Nationality, Immigration & Asylum Act 2002 (Specification of 

Particularly Serious Crimes) Order 2004 4 (2004)).  

Other States Parties to the Refugee Convention agree that the particularly 

serious crime exception requires a review of the underlying aggravating and 
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mitigating circumstances of an offense before it can be considered exceptionally 

grave. See PSC Report at 21–24. States Parties such as Australia and the United 

Kingdom have adopted a multi-factor test balancing factors such as the offense’s 

nature, the perpetrator’s behavior, the context in which the offense was committed, 

the actual harm inflicted, the procedure used to prosecute the crime, the crime’s 

imposed terms of punishment, and whether most jurisdictions would consider the 

crime to be exceptionally grave. See, e.g., Betkoshabeh v. Minister for Immigration 

and Multicultural Affairs, [1999] 92 FCR 504 ¶ 29 (Austl.) (observing that the 

Refugee Convention’s PSC Exception inquiry is intensely fact-specific and 

applying multi-factor balancing test); IH (s. 72 “Particularly Serious Crime”) 

Eritrea, [2009] UKAIT 00012 ¶ 74 (U.K.) (“[W]hether a crime is a ‘particularly 

serious’ one in a given case must be a struggle by the decision-maker (judicial or 

otherwise) with the facts and circumstances relating to the conviction and the 

offender.”).  

States Parties such as Austria, Canada, Kenya, Norway, Sweden, and the 

United Kingdom all similarly prescribe no categories of crimes as per se 

particularly serious crimes. See PSC Report at 21–24. Further, the Court of Appeal 

in England and Wales struck down statutory provisions that treated certain criminal 

offenses to carry a presumption of being particularly serious crimes. EN (Serbia) v. 

Sec’y of State for the Home Dep’t & Anot [2009] EWCA Civ 630, ¶ 82; [2010] QB 
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633 (holding that the Secretary “misunderstood the extent and purpose of the 

statutory power” conferred on him in creating presumptions of particularly serious 

crimes for an impermissibly broad range of offenses). 

The analysis adopted by the BIA is far-removed from congressional intent 

behind the PSC Exception. The agency’s analysis is devoid of both mitigating 

circumstances and allows for the categorization of criminal offenses as per se 

particularly serious. See Matter of Frentescu, 18 I. & N. Dec. 244, 247 (BIA 1982) 

(“[T]here are crimes which, on their face, are ‘particularly serious crimes’”) 

(emphasis added); PSC Report at 15. In Matter of Y-L-, for example, the Attorney 

General ruled that aggravated felonies involving drug trafficking are presumptively 

particularly serious crimes. 23 I&N Dec. 270, 274 (A.G. 2002). That presumption 

may be rebutted under “the most extenuating circumstances that are both 

extraordinary and compelling.” Id. at 270; id. at 276–77 (listing six criteria, which 

must all be met to overcome the presumption). Such a presumption, when offset 

only by an exceptionally difficult-to-meet standard that requires the person seeking 

refuge to meet all of the six identified factors without consideration of any other 

relevant factors, operates as a per se rule in practice and flies in the face of the 

individualized analysis required of the PSC Exception. 
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C. Separate Dangerousness Finding 

The Refugee Convention’s drafting history clearly demonstrates that the 

Refugee Convention’s PSC Exception requires a separate analysis of 

dangerousness. UNHCR’s first Protection Director, Paul Weis, mentioned in his 

commentary on the Refugee Convention that “[t]wo conditions must be fulfilled: 

the refugee must have been convicted by final judgment for a particularly serious 

crime, and he must constitute a danger to the community of the country.” See Paul 

Weis, The Refugee Convention, 1951: The Travaux Preparatoires Analysed with a 

Commentary (1995); see also PSC Report, Section II (“Drafting History of Article 

33(2) of the 1951 Refugee Convention”), Section III (“Interpretation of Article 

33(2) by the United Nations High Commissioner for Refugees”) (outlining the 

drafting history of the Refugee Convention’s PSC Exception and its 

implementation). 

Other signatories to the Refugee Convention such as Canada and the United 

Kingdom have similarly interpreted the Refugee Convention’s PSC Exception to 

require both a “particularly serious crime” determination and a distinct 

dangerousness determination. See Pushpanathan v. Minister of Citizenship and 

Immigration, [1998] 1 S.C.R. 982, ¶ 12 (Can.); EN (Serbia) v. Secretary of State of 

the Home Department, EWCA Civ 630, ¶ 39, Q.B. 633 (U.K.) [2010] (“[I]t is clear 

that art 33(2) imposes two requirements on a state wishing to refoule a refugee . . . 
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his conviction by a final judgment of a particularly serious crime and his 

constituting a danger to the community); see also PSC Report at 23–24 (noting that 

Germany and Norway also require a distinct dangerousness test). 

Furthermore, when Congress passed the Immigration Act of 1990, which 

introduced the aggravated felony bar to withholding of removal, Senator Edward 

Kennedy, a cosponsor of the Act, wrote to immigration officials that Congress 

“contemplated that a showing of dangerousness to the community would be 

necessary in addition to proof of conviction of an aggravated felony.” PSC Report 

at 14 (quoting Mosquera-Perez v. INS, 3 F.3d 553, 556 (1st Cir. 1993)). Senator 

Kennedy’s comments echo international norms that a criminal conviction without a 

separate dangerousness analysis should not excuse a country’s duty of non-

refoulement. 

Several factors must be examined to determine whether a refugee who has 

previously been convicted of a “particularly serious crime” is currently dangerous. 

Notably, an adjudicator must consider mitigating factors related to the prior 

offense, such as the refugee’s emotional state when the crime was committed, and 

other factors that diminish or eliminate the refugee’s prospective danger, such as 

the passage of time without further serious criminal behavior. See Gunnel 

Stenberg, Non-Expulsion and Non-Refoulement:  The Prohibition Against Removal 

of Refugees with Special Reference to Articles 32 and 33 of the 1951 Refugee 
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Convention Relating to the Status of Refugees, 228 (1989). Additional mitigating 

factors include the possibility of rehabilitation and reintegration into society. See 

United Nations High Comm’r for Refugees, Note on Non-Refoulement submitted 

by the High Commissioner for Refugees to the Executive Committee of the High 

Commissioner’s Programme, ¶ 14 (Aug. 23, 1977); see also Grahl-Madsen, 

Commentary on the Refugee Convention, at art. 33 ¶ 7 (explaining that “authorities 

in many ways ought to give a refugee fair warning and a chance to amend his ways 

. . . before expulsion”). Prior criminal behavior is therefore only one factor in a 

more robust assessment of an individual’s current risk to public safety. See id. 

Indeed, a prior criminal conviction may not even be the most relevant factor 

in determining whether an individual is currently a danger to the community. Dr. 

Kiminori Nakamura, a criminologist whose field of expertise involves redemption 

and recidivism risk for individuals with criminal records, explains that “there is no 

empirical support for the wide-spread but scientifically unfounded perception that 

those who committed certain types of crimes in the past continue indefinitely (or at 

least for very long periods of time) to have a heightened risk of reoffending.” 

Declaration of Dr. Kiminori Nakamura, A.R. at 165. He further states that “there is 

no empirical data or research to support an assumption that these individuals’ past 

criminal offenses automatically make them a danger to the community at the 

present time.” Id., A.R. at 166. The fact that a person’s past criminal history cannot 
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be equated with present dangerousness helps explain why Congress, in adopting 

the PSC Exception, drafted it to require not just a particularly serious crime, but 

also a separate dangerousness inquiry. 

Unfortunately, the BIA’s flawed interpretation of the PSC Exception in 

Matter of Carballe, 19 I. & N. Dec. at 360 (BIA 1986), not only renders the 

statute’s “danger to the community” text superfluous, see supra Section I.B., but it 

also violates international norms. Dangerousness is the sine qua non of the PSC 

Exception—especially when interpreted in light of the Refugee Convention. But 

the BIA continues to undermine that PSC Exception founding principle. Indeed, 

the agency eviscerated any dangerousness inquiry by holding that an adjudicator 

need not examine whether the underlying criminal offense demonstrated an 

individual’s dangerousness when determining whether the conviction was 

particularly serious. See Matter of N-A-M-, 24 I. & N. Dec. 336, 342 (BIA 2007).   

***** 

In this case, the BIA failed to meaningfully apply the PSC Exception’s three 

relevant requirements of (1) an exceptionally grave offense, (2) an individualized 

analysis, and (3) a separate dangerousness finding. Instead, without any real 

consideration of any of these requirements, the agency summarily determined that 

Mr. Dallo had been convicted of a particularly serious offense warranting an 

exception to the United States’ duty of non-refoulement. The agency’s 
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interpretation of the PSC Exception violates both the requirements of the statutory 

text and corresponding U.S. obligations under the Refugee Convention and should 

not be affirmed by this Court.  

CONCLUSION 

For the foregoing reasons, this Court should vacate and remand the BIA’s 

decision with a directive to properly apply the PSC Exception. 
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