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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

HARVARD IMMIGRATION AND REFUGEE
CLINICAL PROGRAM, Docket No.
6 Everett Street, Suite 3103 (WCC),
Cambridge, MA 02138,

Plaintiff,
v. COMPLAINT

UNITED STATES DEPARTMENT OF
HOMELAND SECURITY,

245 Murray Lane, SW

Washington, DC 20528,

and

UNITED STATES IMMIGRATION AND
CUSTOMS ENFORCEMENT,

500 12 Street, SW

Washington, DC 20536,

Defendants.

COMPLAINT FOR INJUNCTIVE RELIEF

Plaintiff Harvard Immigration and Refugee Clinical Program (“HIRC”), by and
through its undersigned attorneys, complains against Defendants U.S. Department of Homeland
Security (“DHS”) and U.S. Immigration and Customs Enforcement (“ICE”) as follows:

INTRODUCTION

1. HIRC brings this action against Defendants DHS and its component ICE to
compel compliance with the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, and produce

requested records concerning the use of solitary confinement in immigration detention.
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2. The U.S. government has held immigrants in solitary confinement for years,
under multiple presidential administrations.! Yet, there is little transparency about the numbers
of immigrants held in solitary confinement, the process of placing immigrants in solitary
confinement, and any safeguards put in place to address mental health or other concerns.

3. Transparency about the use of solitary confinement in immigration detention
promotes accountability for government actions and ensures that the safeguards mandated by
law, policy, and regulation are properly implemented at facilities across the United States.
Absent information about these practices, the public participation and collaboration necessary to
safeguard against abuse of the most vulnerable are impossible to achieve.

4. As further alleged below, for four years, HIRC has sought information from
Defendants about the use and subsequent impact of solitary confinement on individuals held in
civil immigration detention. Specifically, since November 21, 2017, HIRC has sought disclosure
of records from DHS’s Office of the Inspector General (“OIG”) and Office for Civil Rights and
Civil Liberties (“CRCL”) related to the detention of immigrants in solitary confinement (the
“OIG Request” and the “CRCL Request”, collectively the OIG and CRCL FOIA Request). Since
November 30, 2017, HIRC has sought the disclosure of three sets of records relating to
immigrants placed into solitary confinement by ICE (the “ICE FOIA Requests”). And since
December 21, 2017, HIRC has sought disclosure of records related to complaints and/or claims
filed with and/or investigations by the U.S. Office of Special Counsel (“OSC”) related to the use
and substantive impact of segregation of civil immigration detainees (the “OSC FOIA Request”).

5. Despite the clear statutory requirement that an agency respond to a FOIA Request

within 20 days, and despite HIRC’s repeated inquiries, Defendants DHS and ICE have failed to

! Tan Urbina & Catherine Rentz, Immigrants Held in Solitary Cells, Often for Weeks, N.Y. Times (Mar. 23, 2013),
https://www.nytimes.com/2013/03/24/us/immigrants-held-in-solitary-cells-often-for-weeks.html.
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produce any documentation at all with regard to the ICE FOIA Requests and the CRCL Request,
and Defendant DHS has produced only incomplete documentation with regard to the OIG
Request. Further, both Defendants ICE and DHS have yet to produce responsive records referred
to them by other agencies in relation to the OIG Request and the OSC FOIA Request,
respectively, within the required time limits. Defendants have thus failed to comply with the
requirements of FOIA.

JURISDICTION AND VENUE

6. This Court has jurisdiction over this action under 28 U.S.C. § 1331 and 5 U.S.C.
§ 552(a)(4)(B).

7. Because Defendants failed to comply with the requirements to respond as set forth
in 5 U.S.C. § 552(a)(4)(B) and HIRC filed timely appeals, HIRC has exhausted its administrative
remedies and is entitled to proceed with this judicial action pursuant to 5 U.S.C.

§ 552(a)(6)(C)(D).

8. Venue is proper in the District of Massachusetts under 5 U.S.C. § 552(a)(4)(B)
and 28 U.S.C. 1391(e), including because it is the district in which HIRC has its principal place
of business.

PARTIES

9. Plaintiff HIRC is a clinical program at Harvard Law School, with its principal
place of business in Cambridge, Massachusetts. Founded in 1984, HIRC has supervised
thousands of Harvard Law School students representing individuals seeking asylum and other
forms of humanitarian protection in the United States. HIRC’s mission is to advocate for
immigrant justice, and it also seeks to challenge the increasing conflation of the criminal law
system and the immigration system—issues directly pertinent to the solitary confinement

concerns at issue in the OIG, CRCL and ICE FOIA Requests.

3



Case 1:21-cv-12030 Document 1 Filed 12/13/21 Page 4 of 24

10. Defendant DHS is a U.S. agency within the meaning of 5 U.S.C. § 552(f)(1) and 5
U.S.C. § 551(1).

11.  Defendant ICE is a component of Defendant DHS.

12.  DHS OIG is tasked with driving “transformative change” to “improve DHS
programs and operations and promote a safer homeland,” and DHS OIG’s mission is “[t]o
provide independent oversight and promote excellence, integrity, and accountability within
DHS.”?

13. A critical responsibility of DHS CRCL is “investigating civil rights and civil
liberties complaints filed by the public regarding [DHS] policies or activities, or actions taken by
[DHS] personnel.”

14.  DHS and ICE are in possession, custody, and control of the requested records and
are responsible for responding to HIRC’s OIG, CRCL and ICE FOIA Requests and the referred

OSC FOIA Request records.

STATUTORY FRAMEWORK

15. FOIA, 5 U.S.C. § 552, mandates disclosure of records held by a federal agency, in
response to a request for such records by a member of the public, unless records fall within
certain narrow statutory exemptions.

16. As the Supreme Court has recognized, “the basic purpose of [FOIA] is ‘to open
agency action to the light of public scrutiny.’” Dep 't of Air Force v. Rose, 425 U.S. 352, 372
(1976). Scrutiny of otherwise opaque government actions, such as those affecting the most
vulnerable populations in our country, improves public understanding of important issues. In

short, transparency is necessary for a vibrant and functioning democracy.

2 DHS, Office of Inspector General, About Us, available at https://www.oig.dhs.gov/about.
3 DHS, Office of Civil Rights and Civil Liberties, https://www.dhs.gov/office-civil-rights-and-civil-liberties.
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17. Accordingly, HIRC submitted its OIG, CRCL, ICE, and OSC FOIA Requests to
educate the public on the federal government’s policies and instructions regarding the use of
solitary confinement in civil immigration detention.

FACTUAL ALLEGATIONS
A. BACKGROUND

18. It is well-established that solitary confinement, even for relatively short periods of
time, can cause serious psychological and physical damage. Yet, noncitizens held in immigration
detention are often subjected to solitary confinement, including disciplinary or administrative
segregation, without regard for these medical and mental health tolls.*

19. The experience of solitary confinement can be acutely traumatizing for many,
particularly those who have a history of “torture and abuse, as is often the case with many
immigration and national security detainees.”” Prolonged isolation can lead to mental health
issues or severely exacerbate pre-existing mental illness.°

20.  Inlight of the harmful effects of segregation, ICE’s own Performance-Based
National Detention Standards (“PBNDS”), issued in 2008, acknowledged the severity of solitary
confinement, listing it as a potential punishment only for the three most severe categories of

offenses’ and generally listing it as the most severe punishment available.?

4 Homeland Security Advisory Council, Report of the Subcommittee on Privatized Immigration Detention Facilities,
Dec. 1, 2016, available at

https://www.dhs.gov/sites/default/files/publications/DHS%20HS AC%20PIDF%20Final%20Report.pdf.

5 Physicians for Human Rights, Solitary Confinement in the U.S. Detention System, April 2013, available at
https://s3.amazonaws.com/PHR _Reports/Solitary-Confinement-April-2013-full.pdf.

6 Id.

7 See ICE, Performance-Based National Detention Standards § 3.19 A-1, A-3, A-5 (2008), available at
https://www.ice.gov/doclib/dro/detention-standards/pdf/disciplinary system.pdf.

8 See id. (V)(K)(1) (“Sanctions range from the withholding of privilege(s) to segregation.”).
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21.  Revised PBNDS issued in 2011 also emphasize that solitary confinement of
vulnerable populations should be used as “a last resort” and “when no other viable housing
options exist.”® Still, CRCL received approximately 745 public complaints filed against ICE
policies and practices, and actions carried out by ICE personnel between 2011 and 2014.'°

22.  In order to monitor the use of solitary confinement, ICE issued a directive in
September 2013 mandating the systematic review of its use for immigrants detained by ICE (the
“ICE Segregation Directive).!! The ICE Segregation Directive states that “[p]lacement in
segregation should occur only when necessary and in compliance with applicable detention
standards.”!?

23. The ICE Segregation Directive established safeguards to ensure that detained
immigrants with medical or mental illness are not inappropriately placed in solitary confinement.
Indeed, per the directive “detainees shall be removed from segregation if the [ICE Health
Services Corps] determines that the segregation placement has resulted in deterioration of the
detainee’s medical or mental health.”!3

24. On September 19, 2017, a report was published by OIG which investigated ICE

field office compliance with policies and standards, including the ICE Segregation Directive,

related to the segregation of detainees living with mental health issues (the “OIG Report™).'*

9 ICE, Performance-Based National Detention Standards, § 2.12 (V)(A)(1)(c) (2011). See also 6 C.F.R. § 115.43(b)
(“Use of administrative segregation by facilities to protect detainees vulnerable to sexual abuse or assault shall be
restricted to those instances where reasonable efforts have been made to provide appropriate housing and shall be
made for the last amount of time practicable, and when no other viable housing options exist, as a last resort.”).

10 CRCL, Data on Complaints Received, available at https://www.dhs.gov/data-complaints-received.

' ICE Directive 11065.1, Review of the Use of Segregation for ICE Detainees, DHS (2013), available at
https://www.ice.gov/doclib/detention-reform/pdf/segregation _directive.pdf [hereinafter “ICE Segregation
Directive™].

12 ICE Segregation Directive at § 2.

BId at § 5.2 (5 (a).

14U.S. Department of Homeland Security, Office of Inspector General, ICE Field Offices Need to Improve
Compliance with Oversight Requirements for Segregation of Detainees with Medical Health Conditions, September
29,2017, available at https://www.oig.dhs.gov/sites/default/files/assets/2017-11/0O1G-17-119-Sep17.pdf.
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25. The OIG Report contained three evaluation goals: (1) to measure the extent to
which “facility personnel follow ICE guidance for documenting segregation decisions”; (2) to
measure the extent to which “facilities report segregation data accurately and promptly”; and (3)
to assess whether “ICE field offices follow procedures for reviewing segregation decisions about
detainees with mental health conditions.”!> The OIG Report found that the ICE field offices
reviewed “did not record and promptly report all instances of segregation to ICE headquarters,
nor did their system properly reflect all required reviews of ongoing segregation cases per ICE
guidance. In addition, ICE does not regularly compare segregation data in the electronic

management system with information at detention facilities to assess the accuracy and reliability

of data in the system.” !¢

B. OIG AND CRCL FOIA REQUEST

1. Background

26. On November 21, 2017, HIRC submitted the OIG and CRCL FOIA Request to
ICE. The request contained two parts.

27. Part A of the request—the OIG Request—sought the disclosure of records
pertaining to the OIG Report including:

e The disclosure of records submitted by ICE to the OIG between July 2016 and
January 2017 pertaining to detainees with mental health disabilities placed in
segregated housing;

e The disclosure of records produced in accordance with the ICE Segregation
Directive and the “Expanded Evidence for Submitting Segregation Notifications”
issued by ICE on January 6, 2017 (referred to in the OIG Report); and

e The disclosure of the aforementioned records for ICE detention facilities and
facilities ICE has agreements with or is contracting with for the purpose of
holding immigration detainees, including Service Processing Centers, Contract
Detention Facilities, and Intergovernmental Service Agreement Facilities in the
state of Massachusetts between July 2016 and October 2017."7

571d. at 15.
16 Id at 14-15.
17 See Exhibit A for a detailed list of requested records.
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28. Part B of the request—the CRCL Request—sought the disclosure of the

following:

e Records submitted by ICE to DHS CRCL in response to the primary allegations
listed in Table 1 below'® as they relate to the segregation of detainees living with
mental health conditions;

e Records within ICE possession related to the outcomes of the CRCL investigation
into the primary allegations listed in Table 1;

e Records submitted by ICE to DHS CRCL in response to the primary allegations
listed in Table 1 for the period between January 2015 and October 2017; and

e Records within ICE possession related to the outcomes of the CRCL investigation
into the primary allegations listed in Table 1 for the period between January 2015

and October 2017.
Table 1 — U.S. Immigration and Customs Enforcement (ICE) Complaints
Received by CRCL"
Primary Allegation 2011 | 2012 | 2013 | 2014
Abuse of Authority 6 10 7 3
Conditions of Detention 61 50 26 23
Disability Accommodation 0 0 3 1
Discrimination/Profiling 13 5 7 13
Due Process 9 3 2 11
Excessive Force 5 17 15 19
Legal Access 2 6 2 11
Medical/Mental Health Care 42 61 99 112
Sexual Assault/Abuse 3 6 6 8
Retained by DHS Office of Inspector General 3 0 4 1
Total | 144 158 171 202

29. A true and accurate copy of the OIG and CRCL FOIA Request is attached as
Exhibit A.
30. On February 21, 2018, ICE notified HIRC that ICE had received the OIG and

CRCL FOIA Request, containing Part A (the OIG Request) and Part B (the CRCL Request) and

18 Table 1 includes a subset of the 745 complaints received by CRCL filed against ICE policies and practices, and
actions carried out by ICE personnel between 2011 and 2014. CRCL, Data on Complaints Received, available at
https://www.dhs.gov/data-complaints-received.

Y.
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assigned the reference number 2018-ICFO-20740. ICE invoked a 10-day extension and granted
HIRC’s fee waiver request. [Exhibit B].

31. On February 21, 2018, ICE also determined that the OIG and CRCL FOIA
Request was under the purview of the DHS OIG and DHS CRCL and informed HIRC that ICE
had referred the relevant parts of the OIG and CRCL FOIA Request to the respective FOIA
Officers—Part A (the OIG Request) to DHS OIG and Part B (the CRCL Request) to DHS
CRCL. [Exhibit C]. However, instead of referring the CRCL Request to DHS CRCL, ICE
mistakenly referred it to the DHS Privacy Office.

32. On February 23, 2018, the DHS Privacy Office notified HIRC that ICE had
withdrawn the transfer of the CRCL Request to the DHS Privacy Office and that ICE had
informed the DHS Privacy Office that ICE was “the proper office to search for these records.”
[Exhibit D].

2. Defendants’ Failure to Comply with FOIA Requirements

i. ICE’s Failure to Respond to the CRCL Request

33. On August 10, 2018, HIRC emailed ICE requesting an update on the status of the
OIG and CRCL FOIA Request, containing both the CRCL Request and the OIG Request.
[Exhibit E].

34. On November 21, 2018, ICE notified HIRC that “the appropriate component of
DHS” had been queried for records. The correspondence further stated that any responsive
records would be reviewed for determination of releasability. This was the last communication
that HIRC received from ICE in relation to the OIG and CRCL FOIA Request. [Exhibit F].

35. It does not appear that ICE ever referred the CRCL Request to DHS CRCL, as

ICE initially purported to do. According to ICE’s February 23, 2018 communication with the
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DHS Privacy Office, ICE “is the proper office to search for these records” and appears to have
custody of the requested records.

36.  Inrelation to the CRCL Request, ICE has still not provided HIRC with any
responsive records.

ii. DHS’s Improper Withholding of Responsive Records to the OIG
Request

37. On December 10, 2018, DHS OIG provided HIRC with a response to the OIG
Request. The response included 1 page released in full, 29 pages released in part, and 3 pages
withheld in full. The exemptions cited for withholding records and portions of records were 5
U.S.C. §§ 552(b)(5), (b)(6), and (b)(7)(C). DHS OIG also referred 221 pages back to ICE to
process and respond directly to HIRC.

38. A true and accurate copy of the DHS OIG Response is attached as Exhibit G.

39.  The 30 pages released in full or in part by DHS OIG include email
correspondence about scheduling site visits at the Buffalo Field Office and Buffalo Service
Processing Center and three reports related to those site visits investigating the use of segregation
for ICE detainees with mental health conditions. The email correspondence contains references
to various relevant attachments, yet none of the attachments were released to HIRC. Because
ICE has yet to respond to HIRC in relation to the 221 pages that were referred back to ICE for
direct processing, HIRC cannot be sure that these attachments are contained in the pages referred
to ICE.

40.  Further, DHS has not provided HIRC with the necessary explanation for
withholding in full 3 pages of responsive records and withholding in part 29 pages of responsive
records. DHS has simply asserted that the records fall under the three exemptions cited above

without any further explanation.
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iii. ICE’s Failure Respond to the OIG Request Referral

41. As noted above, on December 10, 2018, DHS OIG provided HIRC with a
response to the OIG Request.

42. As part of its response, DHS OIG referred 221 pages back to ICE to process and
respond to the Plaintiff directly. DHS OIG assigned No. 2018-IGFO-00072 to the OIG Request.

43. ICE has not provided a response to HIRC in relation to the referred pages of the
OIG Request.

3. OIG and CRCL FOIA Request Appeals

44. On April 1, 2019, HIRC submitted an administrative appeal to DHS OIG in
relation to the OIG and CRCL FOIA Request, which was received by DHS OIG’s Information
Law and Disclosure Division (“ILD”’) on April 10, 2019.

45. A true and accurate copy of HIRC’s appeal to DHS OIG is attached as Exhibit H.

46. On April 1, 2020, ILD denied HIRC’s appeal and affirmed DHS OIG’s December
10, 2018 response. ILD also determined that DHS OIG had conducted an adequate records
search.

47.  ILD noted that of the 254 relevant pages of records located by DHS OIG, “DHS
OIG referred 221 of them to ICE, as the originators of the records. As these are not DHS OIG
records, DHS OIG cannot process them for release under FOIA.”

48. A true and accurate copy of ILD’s response to HIRC’s appeal is attached as
Exhibit 1.

49. On April 1, 2019, HIRC submitted an administrative appeal in relation to the OIG
and CRCL FOIA Request to ICE’s Office of Principal Legal Advisor. As relevant here, the
appeal challenged ICE’s lack of response and argued that ICE was responsible for responding to

the Request.

11
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50. A true and accurate copy of HIRC’s appeal to ICE in relation to the OIG and
CRCL FOIA Request is attached as Exhibit J.

51.  As of the date of this complaint—more than 2 years after the appeal was filed—
HIRC has not received any communication from ICE in relation to the OIG and CRCL FOIA
Request appeal.

52. Specifically, HIRC has not received any communications or records from ICE in
relation to the 221 pages responsive to the OIG Request that were referred back to ICE by DHS
OIG for direct response to HIRC, nor has HIRC received any records from ICE that are
responsive to the CRCL Request, even though ICE acknowledged in its letter to the DHS Privacy
Office that ICE was the proper component to search for the requested records and had tasked its
program offices to do so.

C. ICE FOIA REQUESTS

1. Background

53. On November 30, 2017, HIRC submitted the three ICE FOIA Requests, seeking
three groups of requested records.

54. True and accurate copies of the three ICE FOIA Requests are attached as
Exhibit K.

55. The FOIA Requests to ICE (“ICE FOIA Request 1,” “ICE FOIA Request 2,” and
“ICE FOIA Request 3”) sought, for the period beginning September 4, 2013 to the present,
records regarding use of segregation for immigration detainees within ICE detention facilities
and facilities ICE has agreements with or is contracting with for the purpose of holding
immigration detainees, including Service Processing Centers, Contract Detention Facilities, and

Intergovernmental Service Agreement Facilities nationally and in the state of Massachusetts.

12
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56. ICE FOIA Request 1 sought information related to extended solitary confinement,
disability status, and detainees given heightened attention because of mental health concerns,
from September 4, 2013 to the present.?’ ICE FOIA Request 1 in particular sought records
and/or data documenting any changes in the provision of medical and mental health care in
solitary confinement, from January 1, 2017 to the present, in the state of Massachusetts.?!

57. ICE FOIA Request 2 sought various documents created, collected, received, or
disseminated by ICE personnel regarding solitary confinement, as well as findings compiled by

ICE.? In particular, ICE FOIA Request 2 sought reports, records, and other documents created

20 These included:

*Records, data, and/or reports regarding extended segregation placements

*Records, data, and/or reports collected by or pertaining to the operations and responsibilities of ICE Health Services
Corps in ICE detention facilities and ICE contract detention facilities, including employees in county jails with
agreements with ICE

*Records, data, and/or reports related to suitable accommodations for detainees with disabilities, medical or mental
disabilities

*Records, data, and/or reports related to forensic assessments of competency for detainees with disabilities

*For detainees placed on mental health watch (or any similar terms indicating heightened attention because of
mental health concerns), length of time on such watch

2 These included:

*The use of segregation in immigration detention by facility by month

*The number of health care providers employed in immigration detention facilities by month

*The amount and source of funding for medical and mental health care and staff in immigration detention facilities
by month

*The number of visits by medical and mental health care providers to immigration detainees generally

*The number of visits by medical and mental health care providers to immigration detainees in segregation by
facility by month

*The number of visits by medical health care providers to immigration detainees in housed in segregation by facility
by month

*The number of transfers to an external medical and/or psychiatric facility and length of stay in the external facility
*The percentage of detainees in segregation provided access to showers and other basic services by facility by month
*The percentage of detainees granted access to regular outside visits

*The difference between medical and mental health care provided to those in segregation vs. those who are not
*Any written policies related to segregation

22 These included:

*Copies of segregation reports, memoranda, training materials, policy guidance, and/or notifications regarding
segregation that are created, collected, disseminated or received by ICE personnel including personnel in the
Custody Management Division, ERO Field Office Directors, Detention Monitoring Council, and by the Segregation
Review Coordinator regarding segregation placements

*Written reports including memos, and/or other documents created by FODs regarding any findings and/or actions
taken regarding detainees with disabilities, medical or mental illness, or other special vulnerability such as gender
identity or sexual orientation placed in segregation

13
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by ICE, the Detention Monitoring Council, and the Office of Detention Policy and Planning
related to solitary confinement.

58.  ICE FOIA Request 3 sought information regarding sexual abuse in facilities,
LGBT detainees, and solitary confinement related to special vulnerabilities.?’

2. ICE’s Failure to Respond to the ICE FOIA Requests

59. On February 26, 2018, ICE consolidated the three FOIA requests into one file and
assigned FOIA number 2018-ICFO-21128 to the request (the “Consolidated ICE FOIA
Request”). [Exhibit L].

60. On March 20, 2018 and April 6, 2018, ICE asked for clarification on the
Consolidated ICE FOIA Request, which HIRC provided on April 1, 2018 and April 8, 2018,

respectively [Exhibit M].

*Copies of reports by the Detention Monitoring Council of DMC subcommittees with data regarding the numbers of
detainees held in segregation, the number held in extended segregation placements and/or the number who have
segregation placements related to disability, medical or mental illness, suicide risk, hunger strike, status as a victim
of sexual assault or other special vulnerability

*Records and/or reports (including memos, guidance letters, training materials, notifications, and other reports)
generated from the quarterly meetings of the DMC on the use of segregation in ICE detention facilities and ICE
contracting detention facilities

*Records and/or reports (including memos, guidance letters, training materials, notifications, and other reports)
generated by the Office of Detention Policy and Planning in its review of segregation placements

*Records, data, and/or reports regarding the use of segregation in ICE detention facilities and ICE contracting
detention facilities, broken down by facility

*Records, data, and/or reports regarding resources and capabilities for ICE detainees at ICE detention facilities and
ICE contracting detention facilities

23 These included:

*Records, data and/or policies implemented pursuant to the Prison Rape Elimination Act of 2003 and the Standards
To Prevent, Detect, and Respond to Sexual Abuse and Assault in Confinement Facilities issued by DHS including
oversight procedures, policy memoranda, training materials, or reports created or data collected that address sexual
abuse in facilities used to detain individuals for immigration purposes, including any data or reports specific to
LGBT detainees

*Records collected pursuant to the 2015 Transgender Care Memorandum

*Records, data, and/or reports that pertain to the demographics of the transgender detainee population

*Records, data, and/or reports of the available placements for transgender detainees

*Records of ERO LGBTI Field Liaisons and National ERO LGBTI Coordinator

*Records, data, and/or reports pertaining to immigration detainees who identify as transgender held in segregation
including but not limited to data collected by EAGLE, EARM, RCA, and other relevant ICE information technology
systems

*Records, data, and/or reports of instances in which transgender detainees were placed in segregation

*Records of segregation placements related to special vulnerability

14
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61. On November 21, 2018, ICE indicated that responsive records for the
Consolidated ICE FOIA Request had been located, were being reviewed for releasability, and
would be processed soon [Exhibit N].

62.  Nothing was ever produced.

3. Consolidated ICE FOIA Request Appeal

63. On April 16, 2019, HIRC filed an appeal in relation to the Consolidated ICE
FOIA Request with ICE’s Office of Principal Legal Advisor.

64. A true and accurate copy of HIRC’s appeal in relation to the Consolidated ICE
FOIA Request is attached as Exhibit O.

65. On April 25, 2019, ICE sent an acknowledgment letter to HIRC (the “ICE
Acknowledgement Letter”), acknowledging that HIRC’s appeal was transmitted on April 16,
2019 and received on April 24, 2019.

66. A true and accurate copy of the ICE Acknowledgment Letter is attached as
Exhibit P.

67. On May 22, 2019, the Government Information Law Division of the ICE Office
of Principal Legal Advisor remanded the appeal to the ICE FOIA office due to time and resource
constraints (the “Remand Letter””). The Remand Letter indicated that the appeal was being
remanded “to the ICE FOIA Office so that they [could] complete the search for [the records in
dispute] and provide a direct response to [HIRC].”

68. A true and accurate copy of the Remand Letter is attached as Exhibit Q.

69. As of the date of this complaint—more than 2 years after the remand—HIRC has
not received any communication from ICE in relation to the Consolidated ICE FOIA Request

appeal.
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D. OSC FOIA REQUEST
1. Background

70. On December 21, 2017, HIRC submitted the OSC FOIA Request for certain
records regarding complaints and/or claims filed with and/or investigations by OSC related to the
use and/or substantive impact of segregation of civil immigration detainees.?*

71. A true and accurate copy of the OSC FOIA Request is attached at Exhibit R.

72.  Asis relevant to this Complaint, OSC provided a response on May 19, 2020, in
which it identified 2,735 responsive pages. Of the 2,735 pages, OSC referred 1,593 pages to
DHS for direct response to HIRC.

73. A true and accurate copy of the response is attached at Exhibit S.

2. DHS’s Failure to Respond to the OSC FOIA Request Referral

74. On May 19, 2020, OSC indicated that it had referred 1,593 pages related to the
OSC FOIA Request to DHS for direct response to HIRC.

75. HIRC received no communication or response from DHS in relation to the
referred pages of the OSC FOIA Request for over one year.

76. On July 6, 2021, HIRC sent DHS an email to inquire the status of the referral.
DHS Privacy Office responded the following day and stated that “the case [is] currently in our

processing queue. It is very difficult to provide an accurate estimated date of completion until

24 Specifically, the OSC FOIA Request sought “any and all records created on and/or after September 4,
2013.. .related to any complaints about the use and/or substantive impact of segregation of civil immigration
detainees, including, but not limited to:
1. Any complaints with and/or investigations by the Disclosure Unit;
2. Any and all records and responses related to any complaints and/or investigations;
3. Any and all records used to prepare any responses, memoranda, or reports related to segregation of civil
immigration detainees;
4. Any and all records related to the Special Counsel’s “determination as to the completeness and apparent
reasonableness” of any and all agency reports on solitary confinement of civil immigration detainees; and
5. Any and all OSC communications transmitted to any other agencies or branches of government, including,
but not limited to the DHS Office of the Secretary, the President, Congressional oversight committees [of]
the U.S. House and Senate.”

16
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our FOIA analyst reviews these records.” However, DHS Privacy Office said that it expected it
would take “three to four months” to respond to the request [Exhibit T].

77.  DHS Privacy Office also sent HIRC an acknowledgement letter dated July 7,
2021 (the “DHS Acknowledgment Letter”), which noted receipt of the OSC FOIA request on
October 21, 2020, and assigned case number 2020-HQFO-01140 to the referred pages.

78. A true and accurate copy of the DHS Acknowledgement Letter is attached as
Exhibit U.

79. The DHS Acknowledgement Letter stated that “[d]ue to the increasing number of
FOIA requests received by this office, we may encounter some delay in processing your request”
and that due to the unusual circumstances of the request, “DHS will invoke a 10-day extension”.

80.  DHS received the referral request over 1 year ago. DHS has not responded
further.

FIRST CAUSE OF ACTION

Violation of 5 U.S.C. § 552(a)(3) For
Failure to Produce Responsive Records

81. HIRC incorporates each of the foregoing paragraphs of this Complaint.

82. Pursuant to FOIA, 5 U.S.C. § 552(a), HIRC has a statutory right to access
requested agency records.

83. Pursuant to FOIA, 5 U.S.C. § 552(a)(3)(A), Defendants must “make the records
[requested] promptly available” to requesters.

84. Pursuant to FOIA, 5 U.S.C. § 552(a)(3)(C), Defendants must “make reasonable
efforts to search” for the information requested.

85. Upon information and belief, Defendants possess records responsive to the OIG

and CRCL FOIA Request that they have failed to produce without justification.
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86.  Upon information and belief, ICE possesses records responsive to the
Consolidated ICE FOIA Request that it has failed to produce without justification.

87.  Upon information and belief, Defendants’ failure to produce responsive records is
a result of their failure to make reasonable efforts to search for the information requested.

88.  Under 5 U.S.C. § 552(a)(4)(B), when an agency “improperly withh[o]ld[s]”
records, this Court may “enjoin the agency from withholding agency records” and “order the[ir]
production.”

SECOND CAUSE OF ACTION

Violation of 5 U.S.C. § 552(a)(6)(A)(ii) For
Failure to Comply With Statutory Deadlines

89. HIRC incorporates each of the foregoing paragraphs of this Complaint.

90. Pursuant to 5 U.S.C. § 552(a)(6)(A)(1)-(i1), Defendants had 20 business days from
receipt of each FOIA request to provide an adequate response.

91. Further, agencies receiving FOIA record referrals should ensure that the requester
is not disadvantaged by the timing of the process and should handle the referral in order of the
initial date of receipt of the request by the referring agency—not the date of the referral itself.
See U.S. Dep’t of Justice, FOIA Update, Vol. XV, No. 3, at 6 (observing that a requester should
"receive her rightful place in line as of the date upon which her request was received." (citing
Freeman v. Dep't of Justice, 822 F. Supp. 1064, 1067 (S.D.N.Y. 1993).

92. On November 21, 2017, HIRC submitted the OIG and CRCL FOIA Request to
ICE, containing the OIG Request and the CRCL Request.

93. On February 21, 2018, ICE transferred the OIG Request to DHS OIG and
mistakenly transferred the CRCL Request to the DHS Privacy Office, which then re-transferred

the CRCL Request back to ICE two days later.
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94. On December 10, 2018, DHS OIG responded to the OIG Request and referred
221 pages to ICE to review and respond directly to HIRC.

95.  As of the date of this complaint, HIRC has not received any communications or
records from ICE in relation to the 221 pages responsive to the OIG Request that were referred
back to ICE by DHS OIG for direct response to HIRC.

96.  As of the date of this complaint, HIRC has also not received any records from
ICE in relation to the CRCL Request.

97.  Accordingly, ICE has failed to respond to the OIG and CRCL FOIA Request,
including both the CRCL Request and the referral from DHS OIG in relation to the OIG Request
within the time limits prescribed by FOIA, 5 U.S.C. § 552(a)(6)(A)(1)-(ii).

98. On November 30, 2017, HIRC submitted three FOIA Requests to ICE, which ICE
subsequently consolidated into one request.

99. Despite an appeal decision on May 22, 2019, asserting that the ICE FOIA office
would complete its search and provide a response to the appeal, HIRC has not yet received these
records.

100.  Accordingly, ICE has failed to respond to the Consolidated ICE FOIA Request
within the time limits prescribed by FOIA, 5 U.S.C. § 552(a)(6)(A)(1)-(ii).

101.  On December 21, 2017, HIRC submitted the OSC FOIA Request. On May 19,
2020, OSC responded to the OSC FOIA Request and referred 1,593 pages to DHS for direct
response to HIRC.

102.  OnJuly 7, 2021, DHS acknowledged receipt of the referral and noted that it could
not estimate a timeframe in which it could review and respond to the referral, but expected it to

take another three to four months.
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103.  Because Defendants have failed to comply with the requirements to respond as set
forth in 5 U.S.C. § 552(a)(6)(A)(1)-(ii), HIRC has constructively exhausted its administrative
remedies and is entitled to proceed with this judicial action pursuant to 5 U.S.C. §
552(a)(6)(C)(1).

104.  Under 5 U.S.C. § 552(a)(4)(B), when an agency “improperly withh[o]1d[s]”
records, this Court may “enjoin the agency from withholding agency records” and “order the[ir]
production.”

THIRD CAUSE OF ACTION

Violation of 5 U.S.C. § 552(b)(5) For
Improperly Withholding Records under FOIA Exception 5

105. HIRC incorporates each of the foregoing paragraphs of this Complaint.

106. DHS OIG invoked deliberative process privilege 5 U.S.C. § 552(b)(5) to withhold
three pages of records believed to be responsive from HIRC, without necessary explanation or
segregating these records.

107. However, “the government must explain, for each withheld record, at least, (1)
what deliberative process is involved, (2) the role played by the documents in issue in the course
of that process, and (3) the nature of the decisionmaking authority vested in the office or person
issuing the disputed document[s], and the positions in the chain of command of the parties to the
documents.” Ctr. for Investigative Reporting v. U.S. Customs & Border Prot., 436 F. Supp. 3d
90, 101 (D.D.C. 2019).

108. 5 U.S.C. § 552(b) further provides that “[a]ny reasonably segregable portion of a
record shall be provided to any person requesting such record after deletion of the portions which

are exempt under this subsection.”
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FOURTH CAUSE OF ACTION

Violation of 5 U.S.C. § 552(b)(6) For
Improperly Withholding Records under FOIA Exception 6

109. HIRC incorporates each of the foregoing paragraphs of this Complaint.

110. DHS OIG improperly withheld nonexempt information by invoking U.S.C. §
552(b)(6) in overly broad terms.

111. 5 U.S.C. § 552(b)(6) exempts “personnel and medical files and similar files the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”

112.  DHS OIG instead overbroadly invoked 5 U.S.C. § 552(b)(6) to withhold “the
names of third parties and any information that could reasonably be expected to identify such
individuals” without specific explanation of the privacy interests at stake. [Exhibit G].

FIFTH CAUSE OF ACTION

Violation of 5 U.S.C. § 552(b)(7)(C) For
Improperly Withholding Records under FOIA Exception 7(C)

113.  HIRC incorporates each of the foregoing paragraphs of this Complaint.

114.  DHS OIG improperly withheld nonexempt information by invoking 5 U.S.C. §
552(b)(7)(C) in overly broad terms.

115. 5 U.S.C. § 552(b)(7)(C) exempts records or information compiled for law
enforcement purposes to the extent that their production “could reasonably be expected to
constitute an unwarranted invasion of personal privacy.”

116. DHS OIG instead overbroadly invoked 5 U.S.C. § 552(b)(7)(C) to “protect the
identities of third parties, and any information contained in these investigative records that could

reasonably be expected to identify those individuals.” [Exhibit G].
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PRAYER FOR RELIEF

WHEREFORE, HIRC respectfully requests that this Court enter a judgment for HIRC
and award the following relief:

117.  Injunctive relief, ordering ICE to respond to the Consolidated ICE FOIA Request,
by a date certain, by

(a) conducting a search using “reasonable effort[s]” “for the purpose of locating those

records which are responsive” to the Consolidated ICE FOIA Request, as required by 5

U.S.C. §§ 552(a)(3)(C)-(D);

(b) demonstrating that it has conducted an adequate search;

(¢) producing to HIRC all non-exempt records or portions of records responsive to the

Consolidated ICE FOIA Request, as well as a Vaughn index of any records or portions of

records withheld due to a claim of exemption; and

(d) precluding Defendant ICE from withholding the requested records;

118. Injunctive relief, ordering ICE to process the 221 pages responsive to the OIG
Request and to respond to the CRCL Request, by a date certain, by

(a) conducting a search using “reasonable effort[s]” “for the purpose of locating those

records which are responsive” to the CRCL Request, as required by 5 U.S.C. §§

552(a)(3)(C)-(D);

(b) demonstrating that it has conducted an adequate search;

(c) producing to HIRC all non-exempt records or portions of records responsive to the

OIG and CRCL FOIA Request, as well as a Vaughn index of any records or portions of

records withheld due to a claim of exemption; and

(d) precluding Defendant ICE from withholding the requested records;
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119.  Injunctive relief, ordering DHS OIG to release any improperly withheld
nonexempt information in the responsive records to the OIG Request, by a date certain, by
(a) producing to HIRC all non-exempt records or portions of records responsive to the
OIG Request, as well as a Vaughn index of any records or portions of records withheld
due to a claim of exemption; and
(b) precluding Defendant DHS from withholding the requested records;
120. Injunctive relief, ordering DHS to process and produce the 1,593 pages referred to
DHS for direct response from OSC in relation to the OSC FOIA Request, by a date certain, by
(a) producing to HIRC all non-exempt records or portions of records responsive to the
OSC FOIA Request that were referred to DHS, as well as a Vaughn index of any records
or portions of records withheld due to a claim of exemption; and
(b) precluding Defendant DHS from withholding the requested records;
121.  Award HIRC its costs and attorney fees reasonably incurred in this action,
pursuant to 5 U.S.C. § 552(a)(4)(E); and
122.  Grant HIRC such other and further relief as the Court may deem just and proper.
Dated: December 13, 2021 Respectfully submitted,
/s/ Sabrineh Ardalan
Sabrineh Ardalan (BBO #706806)
Philip L. Torrey (BBO # 7365006)
Michael Shang, Law Student
George Biashvili, Law Student
HARVARD IMMIGRATION AND
REFUGEE CLINICAL PROGRAM,
HARVARD LAW SCHOOL
6 Everett Street, Wasserstein 3103
Cambridge, Massachusetts 02138
Telephone: (617) 384-7504

sardalan@law.harvard.edu
ptorrey@law.harvard.edu
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David Bitkower

JENNER & BLOCK LLP

1099 New York Avenue, NW
Suite 900

Washington, DC 20001

Tel: (202) 639-6048
dbitkower@jenner.com

(pro hac vice motion forthcoming)

Amanda Azarian

JENNER & BLOCK LONDON LLP
25 Old Broad Street

London EC2N 1HQ

Tel: +44 (330) 060-5405
aazarian(@jenner.com

(pro hac vice motion forthcoming)
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HARVARD LAW SCHOOL

CAMBRIDGE MASSACHUSETTS 02138

HARVARD IMMIGRATION AND
REFUGEE CLINIC
Harvard Law School

Location: 6 Everett St., Suite 3103
E-mail Address: hirc@law.harvard.edu
Phone: 617-384-8165

November 21, 2017
SENT VIA EMAIL (ICE-FOIA@dhs.gov)

U.S. Immigration and Customs Enforcement
Freedom of Information Act Office

500 12th Street, S.W.

Washington, D.C. 20536-5009

To Whom It May Concern:

This is a request for records made pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C.
§ 552 et seq., and the relevant implementing regulations, see 6 C.F.R. § 5 (Department of
Homeland Security, Disclosure of Records and Information). The Request is submitted by the
Harvard Immigration and Refugee Clinic (“HIRC”), HIRC Managing Attorney Phil Torrey, and
Assistant Clinical Professor Sabi Ardalan (“Requesters”). Requesters seek the disclosure of
records submitted by the U.S. Immigration and Customs Enforcement (“ICE”) agency to the U.S.
Department of Homeland Security’s (“DHS”) Office of Inspector General (“OIG”) and Office for
Civil Rights and Liberties (““CRCL”) related to ICE detainees placed into segregated housing.

I. Background

Noncitizens held in immigration detention may be subject to solitary confinement, disciplinary or
administrative segregation, for a variety of reasons.! Yet, it is well-established that solitary
confinement, even for relatively short periods of time, can cause serious psychological and
physical damage. The experience of solitary confinement can be acutely traumatizing for many,
including those who have a history of “torture and abuse, as is often the case with many
immigration and national security detainees.”? Prolonged isolation can often lead to mental health
issues or severely exacerbate pre-existing mental illness.>

! Homeland Security Advisory Council, Report of the Subcommittee on Privatized Immigration
Detention Facilities, Dec. 1, 2016, available at
https://www.dhs.gov/sites/default/files/publications/DHS %20HS AC%20PIDF%20F inal%20Report.pdf.
2 Physicians for Human Rights, Solitary Confinement in the U.S. Detention System, April 2013, available at
hitps://s3.amazonaws.com/PHR _Reports/Solitary-Confinement-April-2013-full.pdf.

31d.
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In light of the harmful effects of segregation, Performance Based National Detention Standards
(PBNDS) issued in 2011 emphasize that administrative segregation of vulnerable populations
should be used as “a last resort” and “when no other viable housing options exist.”* In order to
monitor the use of segregation, ICE issued a directive in September 2013 mandating the systematic
review of the use of segregation for ICE detainees.’ The directive states that “[p]lacement in
segregation should occur only when necessary and in compliance with applicable detention
standards.”® The directive puts in place safeguards to ensure that detainees with medical or mental
illness are not inappropriately placed in segregation and that “[s]uch detainees shall be removed
from segregation if the IHSC determines that the segregation placement has resulted in
deterioration of the detainee’s medical or mental health.”’

The OIG is tasked with performing “independent audits, investigations, and inspections of the
programs and operations of DHS, and recommends ways for DHS to carry out its responsibilities
in the most effective, efficient, and economical manner possible.”® A critical responsibility of
CRCL is “investigating and resolving civil rights and civil liberties complaints filed by the public
regarding Department policies or activities, or actions taken by Department personnel.”” Both the
OIG and CRCL have evaluated ICE conduct surrounding detainees living with mental health
disabilities. The records supplied by ICE to the OIG and CRCL for such evaluations would provide
invaluable insight to the public on whether vulnerable detainees are receiving the medical care and
attention they not only need, but are crucially entitled to. Therefore, Requesters seek the disclosure
of any and all records delivered to the OIG and CRCL by ICE on matters related to the treatment
and handling of vulnerable detainees sentenced to solitary confinement. We describe the requested
records in greater detail below.

I1. Records Requested

As used herein, the term “records” includes all records or communications preserved in electronic
or written form, including but not limited to: correspondence; documents; data; videotapes; audio
tapes; emails; faxes; files; guidance; guidelines; evaluations; instructions; analysis; memoranda;
agreements; notes; orders; policies; procedures; protocols; reports; rules; manuals; specifications;
and studies.

*ICE, Performance Based National Detention Standards, § 2.12 (V)(A)(1)(c). See also 6 C.F.R. § 115.43(b) (“Use of
administrative segregation by facilities to protect detainees vulnerable to sexual abuse or assault shall be restricted to
those instances where reasonable efforts have been made to provide appropriate housing and shall be made for the
least amount of time practicable, and when no other viable housing options exist, as a last resort.”).

6 C.F.R. § 115.68(a) (“The facility shall take care to place detainee victims of sexual abuse in a supportive environment
that

represents the least restrictive housing option possible (e.g., protective custody), subject to the requirements of §
115.43.”).

S ICE Directive 11065.1, Review of the Use of Segregation for ICE Detainees, DHS (2013), available at
https://www.ice.gov/doclib/detention-reform/pdf/segregation_directive.pdf. [hereinafter “ICE Segregation
Directive”].

8 ICE Segregation Directive at § 2.

7 ICE Segregation Directive at § 5(a).

8 OIG, Mission Statement, available at https://www.oig.dhs.gov/about.

® CRCL, available at https://www.dhs.gov/office-civil-rights-and-civil-liberties.
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As used herein, the term “segregation” is used to refer to solitary confinement, administrative
segregation, disciplinary segregation, restrictive housing, and other related terms. To the extent
that the records and data disaggregate between different terminology, status, or type of segregation,
please provide the records in the disaggregated form.

Should any responsive record contain personally identifiable information (“PII”’) of any third party,
Requesters ask that the agencies redact that information. This Request seeks non-PII data and
records relevant to the segregation of detainees, not any personal or identifying information about
any specific individual(s).

A. Office of Inspector General

A recent report published by the OIG investigates ICE field office compliance with policies and
standards related to the segregation of detainees living with mental health issues. Specifically, the
report contains three evaluation goals: (1) to measure the extent to which “[ICE] facility personnel
follow ICE guidance for documenting segregation decisions”; to measure the extent to which
“facilities report segregation data accurately and promptly; and to assess whether “ICE field offices
follow procedures for reviewing segregation decisions about detainees with mental health
conditions.”!® Appendix B — Objective, Scope, and Methodology further describes the data
collection and analysis process employed to evaluate the aforementioned goals.!!

Requesters seek the disclosure of records submitted by ICE to the OIG between July 2016 and
January 2017 pertaining to detainees with mental health disabilities placed in segregated housing.
The list of requested records includes the following:

“Prior ICE inspection reports on detention facilities used by ICE.”!2

» Records related to meetings between “[Enforcement and Removal Operations] ERO and
[ICE Health Service Corps] IHSC officials at ICE headquarters...to discuss segregation,
reporting, and oversight; identify alternatives to segregation; and follow up on observations
and conditions identified during site visits.”!3

» Records related to meetings conducted “at selected field offices and detention facility staff
to discuss segregation, reporting, and oversight; identify alternatives to segregation; and to
follow up on observations and conditions identified during site visits.”!4

«  “Prior reports from other Federal agencies that address segregating individuals with mental
health conditions.”!

» Records collected by OIG staff including but not limited to “alien files, medical files,

incident and grievance records, and detention and segregation files” during site visits to

seven facilities listed herein: “Buffalo Federal Detention Facility (a service processing

center) in New York; two contract detention centers, the Northwest Detention Facility in

101J.S. Department of Homeland Security, Office of Inspector General, ICE Field Offices Need to Improve
Compliance with Oversight Requirements for Segregation of Detainees with Medical Health Conditions, September
29, 2017, available at https://www.oig.dhs.gov/sites/default/files/assets/2017/01G-17-119-Sep 1 7.pdf.

U rd.

121d. 15.

1314, 15.

1414, 15.

15 1d. 15.
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Washington and the South Texas Detention Complex in Texas; and four Intergovernmental
Service Agreement facilities, the Adelanto Detention Center in California, Baker County
Sheriff’s Office in Florida, Tri-County Detention Center in Illinois, and York County
Prison in Pennsylvania.”!®

Any and all records related to observations made by OIG staff during facility tours “to
assess the confinement conditions for detainees in segregation.”!’

Segregation Review and Management System (“SRMS”) data collected and reviewed by
the OIG for the purposes of the aforementioned OIG report. This includes data records on
“713 segregation placements for detainees with mental health conditions—272 disciplinary
instances and 441 administrative instances.”!?

Records related to the practice of “ICE headquarters’ offices us[ing] data from SRMS to
jointly review and evaluate the appropriateness of segregation and coordinat{ing]
recommendations for alternatives to segregation.”!’

Records from weekly meetings held by ICE headquarters “to oversee and review facility
segregation decisions by using data from SRMS to assess segregation placements of
individual detainees with mental health conditions.”? This includes commentary from
those in attendance—namely, “representatives from IHSC, Domestic Operations Division
Office of the Principal Legal Advisor, and Office of Detention Policy and Planning.”?!
Records related to ICE “internal controls [currently] in place, including periodic
inspections by the ICE Office of Professional Responsibility’s Office of Detention
Oversight.”?

Records from weekly and quarterly meetings between [ERO’s Custody Management
Division] CMD and a Detention Monitoring Council “to discuss issues and concerns
pertaining to long-term segregation placements, medical or mental illnesses,
vulnerabilities, and other significant issues.”?3

Appendix C — Expanded Evidence for Submitting Segregation Notifications of the aforementioned
report documents “expanded guidance” made by ICE on January 6, 2017. Requesters seek the
disclosure of records produced in accordance with the new directive, which includes:

Records related to the “ICE self-inspection document for field offices” for “ensur[ing] their
[Field Office Directors] FODs and [Assistant Field Office Directors] AFODs are
complying with the directive.”?*

Records related to the change in “methodology used to calculate the length of segregation
placements in SRMS.”?3

Records related to Section 4. Special Vulnerability Segregation Placement Reporting noted
in Appendix C. “All special vulnerability segregation placements are required to be entered

16 1d. 15.
171d. 15.
18 1d.15.
Y M. 4.
01 4,
2.4,
2. 9.
B1d.9.
% 1d. 9.
Bd.9.
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into SRMS with an AFOD signed review document, regardless of whether the placement
lasts less than 72 hours.”2¢

Finally, Requesters seek the disclosure of the aforementioned records for ICE detention facilities
and facilities ICE has agreements with or is contracting with for the purpose of holding
immigration detainees, including Service Processing Centers (SPCs), Contract Detention
Facilities (CDFs), and Intergovernmental Service Agreement Facilities (IGSAs) (together “ICE
contract detention facilities”)*’ in the state of Massachusetts between July 2016 and October 2017.

B. Office for Civil Rights and Civil Liberties

The CRCL received approximately 745 public complaints filed against ICE policies, practices,
and actions carried out by ICE personnel between 2011 and 2014.28 Requesters seek the disclosure
of the following:
» Records submitted by ICE to CRCL in response to the primary allegations listed in Table
1 below as it relates to the segregation of detainees living with mental health conditions.
«  Records within ICE possession related to the outcomes of CRCL investigation into the
primary allegations listed in Table 1.
« Records submitted by ICE to CRCL in response to the primary allegations listed in Table
1 for the period between January 2015 and October 2017.
« Records within ICE possession related to the outcomes of CRCL investigation into the
primary allegations listed in Table 1 for the period between January 2015 and October
2017.

Table 1. U.S. Immigration and Customs Enforcement (ICE) Received by CRCL?

Primary Allegation 2011 2012 2013 2014
Abuse of Authority 6 10 4 7 3.
Conditions of Detention 61 50 26 23
Disability Accommodation | 0 o i 3 1
Discrimination/Profiling 13 5 7 13
Due Process 9 3 2 11
Excessive Force 5 17 15 19

_Legal Access 2 6 2 11

Medical/Mental Health Care 42 61 09, 112
Sexual Assaul/Abuse | 3 | 6 6 8

% 1d.9.

27 “Qver many decades, immigration detention has evolved into a mixed public-private system where only 10
percent of detainees are now in ICE-owned facilities (known as Service Processing Centers or SPCs). Nearly all of
the rest of the detainees are in facilities operated by private companies or by county jails, under various forms of
contract or agreement with ICE. Even in the SPCs, many core functions, including security, are carried out by
contract personnel, but with a more direct form of supervision by ICE officers than is the case

in the other two broad categories of detention facilities.” Homeland Security Advisory Council Report, supra note 1,
5-6; see also Physicians for Human Rights Report, supra note 2.

BCRCL, Data on Complaints Received, available at hitps://www.dhs.gov/data-complaints-received.

2 This table was amended from the longer list available at https://www.dhs.gov/data-complaints-received.
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Primary Allegation 2011 2012 2013 2014
Retained by DHS Office of Inspector General 3 [ 0 | 4 1
Total 144 158 171 202

I11. Fee Waiver Request

Requestors are entitled to a waiver or reduction of all costs because the information sought “is
likely to contribute significantly to public understanding of the operations or activities of the
government and is not primarily in the [Requestors’] commercial interest.” 5 U.S.C. §
552(a)(4)(A)(iii); 6 C.F.R. § 5.11(k) (records must be furnished without charge if the information
is in the public interest, and disclosure is not in the commercial interest of the institution); 6 C.F.R.
§ 5.11(d). Requestors will make any information that they receive as a result of this FOIA request
available to the public, including the press, at no cost. The issue of immigration removal is one of
the significant public interest in general, and the issue of how the federal government processes
immigrants in its custody is of significant interest in particular. Requestors have undertaken this
work in the public interest and not for any private commercial interest. The primary purpose of
this FOIA request is to obtain information to further the public’s understanding of federal
immigration detention policies and practices. Access to this information is necessary for the public
to meaningfully evaluate the costs and consequences of federal immigration detention policies,
including the government polices with regard to segregation and its effects on immigrants in
government custody.

Disclosure in this case therefore meets the statutory criteria, and a fee waiver would fulfill

Congress’s legislative intent in amending FOIA. See Judicial Wrath, Inc. v. Rossotti, 326 F.3d

1309, 1312 (D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be ‘liberally construed in

favor of waivers of noncommercial requesters.”). Because the documents subject to this request

are not sought for any-commercial use; we understand that no fee may be charged for the firsttwo
hours of search time or for the first 100 pages of duplication. 5 U.S.C. § 552(a)(4)(A)(v)(II).

IV. Certification

Requestors certify that the above information is true and correct to the best of their knowledge.
See 6 C.F.R. § 5.5(d)(3).

Please reply to this request within twenty working days, or as required by statute. See 5 U.S.C. §
552(a)(6)(A)(1). Please furnish records as soon as they are identified to the following individual
and address:

Sabi Ardalan

Harvard Immigration and Refugee Clinical Program
Harvard Law School

6 Everett Street, Suite 3106

Cambridge, MA, 02138
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Sincerely,

(,;—,J)f -

Sabi Ardalan

Harvard Immigration and
Refugee Clinical Program
(617) 384-7504
sardalan@law.harvard.edu
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Azarian, Amanda L.

Subject: FW: ICE FOIA Request 2018-ICFO-20740

From: "ice-foia@dhs.gov" <ice-foia@dhs.gov>

Date: Wednesday, February 21, 2018 at 11:03 AM

To: Cassandra Agbayani <cassandra agbayani@hks18.harvard.edu>
Subject: ICE FOIA Request 2018-ICFO-20740

February 21, 2018
CASSANDRA AGBAYANI
HARVARD UNIVERSITY
6 EVERETT STREET
STE 3103
CAMBRIDGE, MA 02138
RE: ICE FOIA Case Number 2018-ICFO-20740
Dear Ms. AGBAYANI:
This acknowledges receipt of your Freedom of Information Act (FOIA) request to U.S. Immigration and Customs Enforcement (ICE), dated
November 27, 2017, and to your request for a waiver of all assessable FOIA fees. Your request was received in this office on November 27, 2017.
Specifically, you requested records submitted by ICE to DHS/OIG and CRCL relating to ICE detainees placed into segregated housing (see request
for specific details).
Due to the increasing number of FOIA requests received by this office, we may encounter some delay in processing your request. Per Section 5.5(a)
of the DHS FOIA regulations, 6 C.F.R. Part 5, ICE processes FOIA requests according to their order of receipt. Although ICE’s goal is to respond
within 20 business days of receipt of your request, the FOIA does permit a 10- day extension of this time period. As your request seeks numerous
documents that will necessitate a thorough and wide-ranging search, ICE will invoke a 10-day extension for your request, as allowed by Title 5
U.S.C. § 552(a)(6)(B). If you care to narrow the scope of your request, please contact our office. We will make every effort to comply with your
request in a timely manner.
ICE evaluates fee waiver requests under the legal standard set forth above and the fee waiver policy guidance issued by the Department of Justice
on April 2, 1987, as incorporated into the Department of Homeland Security’s Freedom of Information Act regulations[ 1]. These regulations set
forth six factors to examine in determining whether the applicable legal standard for fee waiver has been met. | have considered the following
factors in my evaluation of your request for a fee waiver:

(1) Whether the subject of the requested records concerns “the operations or activities of the government”;
(2) Whether the disclosure is “likely to contribute” to an understanding of government operations or activities;

(3) Whether disclosure of the requested information will contribute to the understanding of the public at large, as opposed to the
individual understanding of the requestor or a narrow segment of interested persons;

(4) Whether the contribution to public understanding of government operations or activities will be "significant";
(5) Whether the requester has a commercial interest that would be furthered by the requested disclosure; and

(6) Whether the magnitude of any identified commercial interest to the requestor is sufficiently large in comparison with the public
interest in disclosure, that disclosure is primarily in the commercial interest of the requestor.
Upon review of your request and a careful consideration of the factors listed above, | have determined to grant your request for a fee waiver.
ICE has queried the appropriate program offices within ICE for responsive records. If any responsive records are located, they will be
reviewed for determination of releasability. Please be assured that one of the processors in our office will respond to your request as
expeditiously as possible. We appreciate your patience as we proceed with your request.

Your request has been assigned reference number 2018-1CFO-20740. Please refer to this identifier in any future correspondence. To
check the status of an ICE FOIA/PA request, please visit http://www.dhs.gov/foia-status. Please note that to check the status of a
request, you must enter the 2018-ICFO-XXXXX tracking number. If you need any further assistance or would like to discuss any aspect
of your request, please contact the FOIA office. You may send an e-mail to ice-foia@ice.dhs.gov, call toll free (866) 633-1182, or you
may contact our FOIA Public Liaison, Fernando Pineiro, in the same manner. Additionally, you have a right to right to seek dispute
resolution services from the Office of Government Information Services (OGIS) which mediates disputes between FOIA requesters and
Federal agencies as a non-exclusive alternative to litigation. If you are requesting access to your own records (which is considered a
Privacy Act request), you should know that OGIS does not have the authority to handle requests made under the Privacy Act of 1974.

1



Case 1:21-cv-12030 Document 1-3 Filed 12/13/21 Page 12 of 141

You may contact OGIS as follows: Office of Government Information Services, National Archives and Records Administration, 8601
Adelphi Road-OGiIS, College Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-5770; toll free at 1-877-684-
6448; or facsimile at 202-741-5769.

Regards,

ICE FOIA Office

Immigration and Customs Enforcement
Freedom of Information Act Office

500 12th Street, S.W., Stop 5009
Washington, D.C. 20536-5009

Telephone: 1-866-633-1182

Visit our FOIA website at www.ice.gov/foia

[1]6 CFR §5.11(k).



Case 1:21-cv-12030 Document 1-3 Filed 12/13/21 Page 13 of 141

Exhibit C


pateln
Text Box

Exhibit C



Case 1:21-cv-12030 Document 1-3 Filed 12/13/21 Page 14 of 141

Office of Information Governance and Privacy

U.S. Department of Homeland Security
500 12™ St., NW
Washington, D.C. 20536

NEWF: U.S. Immigration

5 A
%@: and Customs
o/ Enforcement

AND S8

February 21, 2018

CASSANDRA AGBAYANI
HARVARD UNIVERSITY
6 EVERETT STREET

STE 3103

CAMBRIDGE, MA 02138

RE: ICE FOIA Case Number 2018-ICFO-20740

Dear Ms. AGBAYANI:

This acknowledges receipt of your November 27, 2017, Freedom of Information Act (FOIA)
request to U.S. Immigration and Customs Enforcement (ICE), for records submitted by ICE to
DHS/OIG and CRCL relating to ICE detainees placed into segregated housing (see request for
specific details). Your request was received in this office on November 27, 2017.

Upon initial review of your request, I have determined that the information you are seeking is
under the purview of the Office of the Inspector General, a DHS component. Therefore, I am
referring your request to the FOIA Officer for processing and direct response to you. You may
contact that office at:

OIG Office of Counsel

PHONE: 202-254-4001

FAX: 202-254-4398

EMAIL: FOIA.OIG@OIG.DHS.GOV

MAILING ADDRESS:

245 Murray Lane SW

Mail Stop - 0305

Washington, D.C. 20528-0305

Your request has been assigned reference number 2018-ICFO-20740. Please refer to this
identifier in any future correspondence. To check the status of an ICE FOIA/PA request, please
visit http://www.dhs.gov/foia-status. Please note that to check the status of a request, you must

Www.ice.gov


mailto:FOIA.OIG@oig.dhs.gov
http://www.dhs.gov/foia-status
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enter the 2018-ICFO-XXXXX tracking number. You may contact this office at (866) 633-1182.
Our mailing address is 500 12th Street, S.W., Stop 5009, Washington, D.C. 20536-5009.

Sincerely,

Diaoicd F Phadicks / for

Catrina M. Pavlik-Keenan
FOIA Officer
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Office of Information Governance and Privacy

U.S. Department of Homeland Security
500 12™ St., NW
Washington, D.C. 20536

g7 U.S. Immigration

;@; and Customs
%y Enforcement

AND S‘E-oo

February 21, 2018

CASSANDRA AGBAYANI
HARVARD UNIVERSITY
6 EVERETT STREET

STE 3103

CAMBRIDGE, MA 02138

RE: ICE FOIA Case Number 2018-ICFO-20740

Dear Ms. AGBAYANI:

This acknowledges receipt of your November 27, 2017, Freedom of Information Act (FOIA)
request to U.S. Immigration and Customs Enforcement (ICE), for records submitted by ICE to
DHS/OIG and CRCL relating to ICE detainees placed into segregated housing (see request for
specific details). Your request was received in this office on November 27, 2017.

Upon initial review of your request, I have determined that the information you are seeking is
under the purview of the Office of Civil Rights and Civil Liberties, a DHS component.
Therefore, I am referring your request to the FOIA Officer for processing and direct response to
you. You may contact that office at:

The Privacy Office

U.S. Department of Homeland Security
245 Murray Lane SW

STOP-0655

Washington, D.C. 20528-0655

Phone: 202-343-1743 or 866-431-0486
Fax: 202-343-4011

E-mail: foia@hg.dhs.gov

Your request has been assigned reference number 2018-ICFO-20740. Please refer to this
identifier in any future correspondence. To check the status of an ICE FOIA/PA request, please
visit http://www.dhs.gov/foia-status. Please note that to check the status of a request, you must

Www.ice.gov


mailto:foia@hq.dhs.gov
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enter the 2018-ICFO-XXXXX tracking number. You may contact this office at (866) 633-1182.
Our mailing address is 500 12th Street, S.W., Stop 5009, Washington, D.C. 20536-5009.

Sincerely,

Catrina M. Pavlik-Keenan
FOIA Officer
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U.S. Department of Homeland Security
Washington, DC 20528

Homeland
Security

Privacy Office, Mail Stop 0655

February 23, 2018

SENT VIA E-MAIL TO: Cassandra_Agbayani@hks18.harvard.edu

CASSANDRA AGBAYANI
HARVARD UNIVERSITY
6 EVERETT STREET

STE 3103

CAMBRIDGE, MA 02138

Re: 2018-ICFO-20740
2018-HQFO-00656

Dear Ms. AGBAYANI:

This in response to a transfer received by the Department of Homeland Security (DHS) Privacy
Office of your November 21, 2017 Freedom of Information Act (FOIA) request that you
addressed to ICE seeking records relating to records submitted by ICE to DHS/OIG and CRCL
relating to ICE detainees placed into segregated housing.

ICE inadvertently referred your request to this office for processing under FOIA. This request
was received in the on February 22, 2018 and ICE withdrew their transfer to our office today.
ICE advised that they tasked their program offices to search for records for your request and they
are the proper office to search for these records.

Your request has been assigned the reference number 2018-HQFO-00656. Please refer to this
identifier in future correspondence. You may contact this office at our toll-free telephone
number, 1-866-431-0486, or at 202-343-1743.

Sincerely,

/s/

Maura Busch
FOIA Program Specialist
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Azarian, Amanda L.

Subject: FW: Status Request of 2018-ICFO-20740

From: FOIA OIG [mailto:foia.cig@oig.dhs.gov]

Sent: Friday, August 10, 2018 2:15 PM

To: Torrey, Phil <ptorrey@law.harvard.edu>; FOIA <FOIA@HQ.DHS.GOV>

Cc: ICE-FOIA <ICE-FOIA@ice.dhs.gov>; Chua, Errol-HLSCLINICS <echua.2018@hlsclinics.org>
Subject: RE: Status Request of 2018-ICFO-20740

Thank you for your interest in the Department of Homeland Security (DHS) Office of Inspector General (DHS-OIG).
Please be advised that for security purposes we do not open email attachments nor click on attached links.

For your information, DHS-OIG is responsible for conducting and supervising audits, investigations, and inspections
relating to the programs and operations of DHS. Additionally, this unit of DHS-OIG only handles Freedom of Information
Act (FOIA) requests for specific, identifiable government records that exist and can be located in DHS-OIG files. It is
evident from your below email that you are not requesting DHS-OIG records. As such, we cannot be of any assistance to
you.

If you are, requesting records held by the U.S. Immigration and Customs Enforcement (ICE) you will need to contact
them directly. More information can be found on their website at: https://www.ice.gov/foia/overview.

The DHS-0IG FOIA unit will not take any other action on the email communication you submitted below.

Sincerely,
FOIA/DHS-0IG

From: Torrey, Phil <ptorrey@I|aw.harvard.edu>

Sent: Friday, August 10, 2018 12:17 PM

To: FOIA <FOIA@HQ.DHS.GOV>; FOIA OIG <foia.oig@oig.dhs.gov>

Cc: ICE-FOIA <ICE-FOIA@ice.dhs.gov>; Chua, Errol-HLSCLINICS <echua.2018@hlsclinics.org>
Subject: Status Request of 2018-ICFO-20740

Dear Madam or Sir,

This email is to inquire about the status of the following outstanding FOIA request:

J 2018-ICFO-20740 received Nov 27, 2017; estimated delivery 15 Jan, 2018

On 27 Nov 27, 2018, we filed an FOIA request with the ICE FOIA Office.

On Feb 21, 2018, we received correspondence from ICE FOIA Officer Catrina Pavlik-Keenan acknowledging receipt of our
FOIA request. That correspondence also included an invocation for a further 10-day extension, as well as referrals to the

Privacy Office and the OIG Office of Counsel respectively.

We have received no further correspondence from either department since.
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FOIA responses typically should be responded to within 20 days. 5 U.S.C. § 552(a)(6)(A)(i). ICE exercised its rights to a
10-day extension pursuant to 6 C.F.R. § 5.5(a). As of the date of this email, this request has now been pending for 170
days.

Please provide an update on the status of this request as soon as possible. Many thanks for your prompt attention to
this matter.

Philip L. Torrey

Harvard Immigration and Refugee Clinical Program
Harvard Law School

6 Everett Street, Suite 3105

Cambridge, Massachusetts 02138

Phone: (617) 495-0638

This transmittal is intended for a particular addressee(s). It may constitute a confidential and privileged attorney-client communication or attorney work product. If it
is not clear that you are the intended recipient, you are hereby notified that you have received this transmittal in error; any review, copying, or dissemination is
strictly prohibited. If you have received this transmittal in error, please notify the sender immediately and destroy all copies of the transmittal and any attachments
from your inbox and data storage systems. Thank you.



Case 1:21-cv-12030 Document 1-3 Filed 12/13/21 Page 23 of 141

Exhibit F


pateln
Text Box

Exhibit F



Case 1:21-cv-12030 Document 1-3 Filed 12/13/21 Page 24 of 141

Azarian, Amanda L.

Subject: FW: 2018ICFO20740

From: ICE-FOIA mailto:ICE-FOIA@ice.dhs.gov
Se t: Wednesday, November 21, 2018 11:13 AM
To: Torrey, Phil

Subject: RE: 2018ICF020740

Good evening,

In regards to 2018-ICFO-20740 we have queried the appropriate component of DHS for responsive records. If any
responsive records are located, they will be reviewed for determination of releasability. We will process your request as
expeditiously as possible. Upon completion of the processing, all documents that can be released will be made available
to you at the earliest possible date. We sincerely apologi e for the delay you are experiencing and appreciate your
continued patience.

Sincerely,
ICE FOIA

From: Torrey, Phil <ptorrey@Ilaw.harvard.edu>

Se t: Thursday, November 15, 2018 1:14 PM

To: ICE-FOIA <ICE-FOIA®@ice.dhs.gov>

Cc: Lee, Seung Heon-HLSCLINICS <slee.jd19@hlsclinics.org>; Ayoub, Sherif <sayoub@IlIm19.law.harvard.edu>
Subject: 2018ICFO20740

Dear Madam or Sir,
This email is to inquire about the status of the following outstanding FOIA request:
2018ICF020740

On Feb 21, 2018, we received correspondence from ICE that the information we are seeking through our FOIA request
to ICE was under the purview of the Office of the Inspector General (OIG) of DHS.

On Aug. 10, 2018 we received correspondence from FOIA DHS-0OIG that our FOIA request is
not one that can be addressed by DHS-0OIG as DHS-OIG does not store any information
relevant to our request, and that FOIA ICE should address this request instead.

From the Systems of Records Notices available on the DHS website, ICE maintains several
systems of records on detainees, including DHS/ICE-013 Alien Health Records System which
maintains information on the health of detainees, which includes information on
“examination, diagnosis and treatment of aliens whom ICE detains.” We believe that this
is directly related to our request and hence that ICE is the correct office that this
request should be directed to.
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FOIA responses typically should be responded to within 20 days. 5 U.S.C. § 552(a)(6)(A)(i). ICE exercised its rights to a 10
day extension pursuant to 6 C.F.R. § 5.5(a). As of the date of this email, this request has now been pending for 345 days.

Please provide an update on the status of this request as soon as possible. Many thanks for your prompt attention to
this matter.

Philip L. Torrey

Managing Attorney

Harvard Immigration and Refugee Clinical Program
Harvard Law School

6 Everett Street, Suite 3105

Cambridge, Massachusetts 02138

Phone: (617) 495-0638

This transmittal is intended for a particular addressee(s). It may constitute a confidential and privileged attorney-client
communication or attorney work product. If it is not clear that you are the intended recipient, you are hereby notified
that you have received this transmittal in error; any review, copying, or dissemination is strictly prohibited. If you have
received this transmittal in error, please notify the sender immediately and destroy all copies of the transmittal and any
attachments from your inbox and data storage systems. Thank you.
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OFFICE OF INSPECTOR GENERAL
Department of Homeland Security

Washington, DC 20528 / www.oig.dhs.gov

December 10, 2018

Sabi Ardalan

Harvard Immigration and Refugee Clinical Program
Harvard Law School

6 Everett Street, Suite 3106

Cambridge, MA 02138

sardalan@law.harvard.edu

Subject: Freedom of Information Act Request No. 2018-IGFO-00072
Final Response

Dear Ms. Ardalan:

This responds to your Freedom of Information Act (FOIA) addressed to the
Department of Homeland Security (DHS) U.S. Immigrations and Customs
Enforcement (ICE), dated November 21, 2017, Section A of your request is
seeking records submitted by ICE to the OIG between July 2016 and January
2017 pertaining to detainees with mental health disability placed in segregated
housing. ICE referred your request to the Department of Homeland Security
(DHS) Office of Inspector General (OIG) for processing and direct response to
you. DHS-OIG received that referral on February 21, 2018.

We reviewed the responsive records under the FOIA to determine whether they
may be disclosed to you. Based on that review, this office is providing the
following:

1 page(s) are released in full (RIF);
29 page(s) are released in part (RIP);
3 page(s) are withheld in full (WIF);
221 page(s) were referred to another entity.

The exemptions cited for withholding records or portions of records are marked
below.

Freedom of Information Act, 5 U.S.C. § 552 Privacy Act,
5 U.S.C. § 552a
[ 1552(b)(1) [X] 552(b)(5) X] 552(b)(7)(C) |[ ] 552a(j)(2)
[ 1552(b)(2) [X] 552(b)(6) [ 1552(b)(7)(D) |[]552a(k)(2)
[ ] 552(b)(3) [ 1 552(b)(7)(A) [1552(b)(7)(E) |[]552a(k)(5)
[ ]1552(b)(4) [ ]552(b)(7)(B) [ 1552(b)(7)(F) [ ] Other:



http://www.oig.dhs.gov/
mailto:sardalan@law.harvard.edu
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OFFICE OF INSPECTOR GENERAL
Department of Homeland Security

Washington, DC 20528 / www.oig.dhs.gov

OIG redacted from the enclosed documents, names and identifying information
of third parties to protect the identities of these individuals. Absent a Privacy
Act waiver, the release of such information concerning the third parties named
in these records would result in an unwarranted invasion of personal privacy in
violation of the Privacy Act. Information is also protected from disclosure
pursuant to Exemption (b)(5), (b)(6), and (7)(C) of the FOIA further discussed
below.

Exemption 5, 5 U.S.C. § 552(b)(5)

Exemption 5 of the FOIA protects “inter-agency or intra-agency memorandums
or letters which would not be available by law to a party other than an agency
in litigation with the agency.” 5 U.S.C. § 552(b)(5). DHS-OIG is invoking the
[deliberative process] privilege of Exemption 5 to protect information that falls
within that privilege’s domain.

Exemption 6, 5 U.S.C. § 552(b)(6)

Exemption 6 allows withholding of “personnel and medical files and similar files
the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” 5 U.S.C. § 552(b)(6)(emphasis added). DHS-OIG is invoking
Exemption 6 to protect the names of third parties and any information that
could reasonably be expected to identify such individuals.]

Exemption 7(C), 5 U.S.C. § 552(b)(7)(C)

Exemption 7(C) protects from public disclosure “records or information
compiled for law enforcement purposes . . . [if disclosure| could reasonably be
expected to cause an unwarranted invasion of personal privacy.” 5 U.S.C. §
552(b)(7)(C). DHS-OIG is invoking Exemption 7(C) to protect the identities of
third parties, and any information contained in these investigative records that
could reasonably be expected to identify those individuals.]

Additionally, 221 pages have been referred to Department of Homeland
Security Immigration and Customs Enforcement a DHS component. ICE will
process the record under the FOIA and respond to you directly. Should you
wish to contact ICE you may write to:


http://www.oig.dhs.gov/
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OFFICE OF INSPECTOR GENERAL
Department of Homeland Security

Washington, DC 20528 / www.oig.dhs.gov

U.S. Immigration and Customs Enforcement
Freedom of Information Act Office

500 12th Street, S.W., Stop 5009
Washington, D.C. 20536-5009

Appeal

You have the right to appeal this response.! Your appeal must be in writing
and received within 90 days after the date of this response. Please address any
appeal to:

FOIA/PA Appeals Unit
DHS-OIG Office of Counsel
Stop 0305

245 Murray Lane, SW
Washington, DC 20528-0305

Both the envelope and letter of appeal must be clearly marked “Freedom of
Information Act/Privacy Act Appeal.” Your appeal letter must also clearly
identify the DHS-OIG’s response. Additional information on submitting an
appeal is set forth in the DHS regulations at 6 C.F.R. § 5.8.

Assistance and Dispute Resolution Services

Should you need assistance with your request, you may contact DHS-OIG’s
FOIA Public Liaison. You may also seek dispute resolution services from our
FOIA Public Liaison. You may contact DHS-OIG’s FOIA Public Liaison in any
of the following ways:

FOIA Public Liaison
DHS-OIG Counsel

STOP 0305

245 Murray Lane, SW
Washington, DC 20528-0305
Phone: 202-981-6100

Fax: 202-245-5217

E-mail: foia.oigwoig.dhs.gov

1 For your information, Congress excluded three discrete categories of law enforcement and
national security records from the requirements of the FOIA. 5 U.S.C. 552(c) (2006 & Supp. IV
2010). This response is limited to those records that are subject to the requirements of the
FOIA. This is a standard notification that is given to all our requesters and should not be
taken as an indication that excluded records do, or do not, exist.


http://www.oig.dhs.gov/
mailto:foia.oig@oig.dhs.gov

Case 1:21-cv-12030 Document 1-3 Filed 12/13/21 Page 30 of 141

CRARTAZ:
)
i

OFFICE OF INSPECTOR GENERAL
Department of Homeland Security

Washington, DC 20528 / www.oig.dhs.gov

Additionally, the 2007 FOIA amendments created the Office of Government
Information Services (OGIS) to offer mediation services to resolve disputes
between FOIA requesters and federal agencies as a non-exclusive alternative to
litigation. If you are requesting access to your own records (which is
considered a Privacy Act request), you should know that OGIS does not have
the authority to handle requests made under the Privacy Act of 1974. Using
OGIS services does not affect your right to pursue litigation. You may contact
OGIS in any of the following ways:

Office of Government Information Services
National Archives and Records Administration
8601 Adelphi Road - OGIS

College Park, MD 20740-6001

E-mail: ogis@nara.gov

Web: https:/ /ogis.archives.gov

Telephone: 202-741-5770

Fax: 202-741-5769

Toll-free: 1-877-684-6448

If you have any questions about this response, please contact us at 202-981-
6100.
Sincerely,

2 a2
i&Z//// \//////)

Glenn Lewis
FOIA/PA Disclosure Specialist

Enclosures 33 pages


http://www.oig.dhs.gov/
mailto:ogis@nara.gov
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Requester’s Name:

Sabi Ardalan
FOIA/PA NO.; No. 2018-1IGFO-00072
33 PAGES OF DOCUMENTS

1 _ PAGES are released in full (RIF);

29  PAGES are released in part (RIP);
3 PAGES are withheld in full (WIF);

EXEMPTIONS CITED

(0)(7)(C), (0)(5), (b)(6)
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HARVARD LAW SCHOOL

CAMBRIDGE - MASSACHUSETTS - 02138

HARVARD IMMIGRATION AND
REFUGEE CLINIC
Harvard Law School

Location: 6 Everett St., Suite 3105
ptorrey@law.harvard.edu
Phone: 617-495-0638

April 1,2019

OIG Office of Counsel

U.S. Department of Homeland Security
Freedom of Information Act Office

245 Murray Lane SW

Mail Stop - 0305

Washington, D.C. 20528-0305

RE: FOIA Appeal for Records on Solitary Confinement of Immigrant Detainees in the
State of Massachusetts

FOIA Reference Number: FOIA-2018-ICFO-20740

Dear Sir or Madam:

This letter constitutes an appeal under the Freedom of Information Act (“FOIA™). See 5
U.S.C. § 552(a)(6)(A)(ii) and 6 C.F.R. § 5.9. This appeal is on behalf of the Harvard Immigration
and Refugee Clinical Program at the Harvard Law School (“Requester”). This appeal is timely
filed.

Specifically, the Requester appeals the adequacy of the agency’s searches for and responses
to request 2018-ICFO-20740. The Requester asks that the agency conduct new searches for records
responsive to the request, provide information concerning data disclosed.

BACKGROUND

On November 27, 2017, Requester submitted a request to U.S. Immigration and Customs
Enforcement (“ICE”) related to the detention of immigrants in solitary confinement in the State of
Massachusetts. A copy of the FOIA request designated FOIA-2018-ICFO-20740 is attached hereto

as Exhibit A.

On February 21, 2018, Requester received two acknowledgments and correspondences
from ICE FOIA Officer Catrina Pavlik-Keenan. One stated that the information we are seeking
through the above-mentioned FOIA request to ICE was under the purview of the Office of Civil
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Rights and Civil Liberties (“CRCL”) and that the relevant FOIA Officer to contact was located at
the Privacy Office. Correspondence attached hereto as Exhibit B. The other mentioned that the
above-mentioned FOIA request to ICE was under the purview of the Office of the Inspector
General at the U.S. Department of Homeland Security (“OIG”). Correspondence attached hereto
as Exhibit C.

On August 10, 2018, Requester emailed ICE, OIG and the U.S. Department of Homeland
Security (“DHS”) requesting an update on the status of the request. Email attached hereto as
Exhibit D. On August 10, 2018, Requester received correspondence from OIG that the above-
mentioned FOIA request to ICE is not one that can be addressed by OIG, as OIG does not store
any information relevant to our request and that ICE is the correct agency to address the request.
Correspondence attached hereto as Exhibit E.

On November 15, 2018, Requester emailed ICE requesting an update on the status of the
request. Email attached hereto as Exhibit F. On November 21, 2018, Requester received a
correspondence from ICE informing us that “the appropriate component of DHS” had been queried
for records. The correspondence further stated that any responsive records would be reviewed for
determination of releasability. Correspondence attached hereto as Exhibit G.

490 days have passed since the Requester’s FOIA request, and OIG and ICE have failed to
provide a determination within the statutory deadlines. The Requester hereby appeals OIG’s lack
of response and search for records as insufficient.

THE AGENCY’S LACK OF RESPONSE

Pursuant to the FOIA, in response to a request, an agency must determine whether to
comply with the request within 20 days of receipt and “shall immediately notify the person making
such request” of a “determination and the reasons therefor,” “the right of such person to seek
assistance from the FOIA Public Liaison of the agency,” and in the case of an adverse
determination, the right of that person to appeal and also to seek dispute resolution services from
the FOIA Public Liaison of the agency or the Office of Government Information Services. 5 U.S.C.
§ 522(a)(6)(A). Neither DHS or ICE has provided a determination regarding the Requester’s
request or informed the Requestor of its right to seek assistance from the FOIA Public Liaison.
Neither agency has provided notice of a ten-day extension request under § 522(a)(6)(B).

OIG has failed to meet its statutory obligations under FOIA by failing to respond to the
request well past the applicable statutory deadlines.

A. OIG is the correct agency to respond to this Request

Furthermore, OIG is the correct agency to respond to this request. OIG has issued a
memorandum on issues directly addressed by the FOIA request referring to records directly
responsive to the FOIA request but which were not provided.
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The 2017 OIG Memorandum “ICE Field Offices Need to Improve Compliance with
Oversight Requirements for Segregation of Detainees with Mental Health Conditions™ contains
recommendations by OIG aimed at improving oversight and accountability for segregation, or
solitary confinement, of detainees with mental health conditions. The memorandum also
incorporates comments from ICE in response to these recommendations, which concur with the
recommendations by OIG and describe corrective actions that it has or will take in the future. The
Request specifically seeks the disclosure of information submitted by ICE to DHS OIG and DHS
Office for Civil Rights and Civil Liberties (“CRCL”) regarding solitary confinement, of which
OIG must have received in order to complete this Memorandum.

It therefore appears highly unlikely that the agency does not have any written materials in
response to the Request, given the scope of the Request. See Ctr. For Nat. Sec. Studies, 215 F.
Supp.2d 94, 109-11 (D.D.C. 2002), aff’d in part and rev’d in part, 331 F.3d 918 (D.C. Cir. 2003)
(reversing order to disclose information requested due to significant national security concerns).

In Center for National Security Studies, the plaintiffs challenged the adequacy of the
Department of Justice’s search for documents responsive to their request for “all policy directives
and guidance issued to. officials about making public statements or disclosures™ about persons
detained after Sept. 11, 2001 or about “sealing judicial or immigration proceedings.” In response
to that request, the Department of Justice (DOJ) had released only two documents: a two-page
document from DOJ entitled “draft talking points” for the Attorney General; and (2) a
memorandum via electronic mail from Chief Immigration Judge. The district court found that this
response was inadequate on several grounds. As part of its reasoning, the court concluded that:

Finally, it is simply not credible that no other documents are responsive to Plaintiffs’
request. Somehow all United States Attorneys Offices, all FBI offices, all INS offices, and
all DOJ offices throughout the United States were told that matters related to those
apprehended in connection with September 11, were to remain secret. How was this
directive communicated? The Government never explains how widespread notification
was accomplished without the use of a single document produced under FOIA.

For the foregoing reasons, the Court concludes that the Government’s search for “all policy
directives and guidance issued to officials about making public statements or disclosures”
with respect to the detainees or about “sealing judicial or immigration proceedings” was
inadequate. The Government must conduct another search.

Ctr. For Nat. Sec. Studies, 215 F. Supp. 2d at 110-11.

Likewise, in this case, it appears highly unlikely that the agency has no documents that are
relevant and responsive to the Request, which seeks information and records conceming various
aspects of solitary confinement for noncitizens in immigration detention.

" https://www.oig.dhs.gov/sites/default/files/assets/2017-11/01G-17-119-Sep17.pdf
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We therefore respectfully request that OIG conduct a thorough search and provide a timely
response to our Request Thank you for your consideration and prompt attention.

Sincerely,

~

Philip L. Torrey
Managing Attorney
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OFFICE OF INSPECTOR GENERAL

Department of Homeland Security

Washington, DC 20528 / www.oig.dhs.gov
April 1, 2020

Philip L. Torrey

Managing Attorney

Harvard Immigration and Refugee Clinic
Harvard Law School

6 Everett St., Suite 3105

Cambridge, Massachusetts 02138

Transmitted by email to: ptorrey@law.harvard.edu

Re: Freedom of Information Act Appeal
Appeal No. 2019-IGAP-00004
Request No. 2018-IGFO-00072

Dear Philip Torrey:

You submitted a request under the Freedom of Information Act (FOIA) to
U.S. Immigration and Customs Enforcement (ICE), Department of Homeland
Security (DHS) on November 21, 2018. ICE referred part of your request to
DHS’ Office of Inspector General (OIG) for processing and direct response to
you. DHS OIG responded to your request on December 10, 2018. You
submitted a timely appeal of that response. Your appeal has been denied.

FOIA Request and DHS OIG’s Response

DHS OIG received a referral from ICE on February 21, 2018, for Section A of
your FOIA request, which sought records that DHS OIG received from ICE
between July 2016 and January 2017 pertaining to detainees with mental
health disabilities placed in segregated housing.

On December 10, 2018, DHS OIG responded to your FOIA request, providing
records that resulted from a search of DHS OIG’s Office of Special Reviews
and Evaluations’ (SRE) records regarding DHS OIG Report No. OIG-17-119
and its underlying documents.

Appeal

On April 1, 2019, you submitted your appeal of DHS OIG’s response to your
FOIA request. You sent your appeal by mail. This office (DHS OIG’s
Information Law and Disclosure Division (ILD)) received your appeal on April


http://www.oig.dhs.gov/
mailto:ptorrey@law.harvard.edu
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10, 2019. In your appeal, you challenge the agency’s searches and its lack
of a final response, stating that the agency provided no records. Your appeal
only references the ICE FOIA tracking number for your request. Since you
direct this appeal to DHS OIG, I will only assess DHS OIG’s response to your
request, which we have numbered as FOIA Request No. 2018-IGFO-00072.

Determination

I reviewed your FOIA request, DHS OIG’s response to it, and your appeal of
that response. After careful consideration, I have denied your appeal and
affirmed DHS OIG’s response. Your appeal states that as of April 1, 2019
(i.e., the date of your appeal), DHS OIG had provided no records, and that
DHS OIG had not responded to your request. According to our file for this
matter, on December 10, 2018, DHS OIG provided one page in full and 29
pages in part to Sabi Ardalan, the initial requester, at the email address
sardalan@law.harvard.edu. As a courtesy, we are re-sending these
documents to you.

DHS OIG also conducted an adequate records search. ILD submitted a
records search request to DHS OIG’s Office of Inspections and Evaluations
(now referred to as SRE), which conducted the field work related to DHS OIG
Report No. OIG-17-119. SRE searched for records submitted by ICE to DHS
OIG between July 2016 and January 2017 pertaining to detainees with
mental health disabilities placed in segregated housing. This search resulted
in 254 pages of records. Of these pages, DHS OIG referred 221 of them to
ICE, as the originators of the records.! As these are not DHS OIG records,
DHS OIG cannot process them for release under FOIA.

For the above reasons, I am upholding DHS OIG’s response to your FOIA
request, and its referral of responsive records to ICE.

Assistance and Dispute Resolution Services

If you have further questions, you may contact the DHS OIG FOIA Public
Liaison in any of the following ways:

1 See OIP Guidance: Referrals, Consultations, and Coordination: Procedures for Processing
Records when Another Agency or Entity Has an Interest in Them (posted 2011, updated
8/15/2014), https:/ /www.justice.gov/oip/blog/foia-guidance-13.


http://www.oig.dhs.gov/
mailto:sardalan@law.harvard.edu
https://www.justice.gov/oip/blog/foia-guidance-13
https://www.justice.gov/oip/blog/foia-guidance-13
https://www.justice.gov/oip/blog/foia-guidance-13
https://www.justice.gov/oip/blog/foia-guidance-13
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FOIA Public Liaison

DHS OIG Counsel

STOP 0305

245 Murray Lane, SW
Washington, DC 20528-0305
Phone: 202-254-4001

Fax: 202-254-4398

E-mail: foia.oig@oig.dhs.gov

Judicial Review and Mediation Services

If you are dissatisfied with my action on your appeal, you may seek judicial
review in accordance with 5 U.S.C. § 552(a)(4)(B). Additionally, as a non-
exclusive alternative to litigation, the Office of Government Information
Services (OGIS), which is the Federal FOIA Ombudsman’s office, offers
mediation services to help resolve disputes between FOIA requesters and
Federal agencies. OGIS can be reached as follows:

Office of Government Information Services (OGIS)

National Archives and Records Administration (NARA)

8601 Adelphi Road

College Park, Maryland 20740-6001

Email: OGIS@NARA.gov

Websites: https://ogis.archives.gov;

https:/ /www.archives.gov/ogis/mediation-program /request-
assistance

Phone: 202-741-5770

Toll-free: 1-877-684-6448

Sincerely,

Assistant Counsel to the Inspector General
Information Law & Disclosure Division
FOIA Appeals

Enclosures: FOIA Request; Final Response (with Records); Appeal Letter


http://www.oig.dhs.gov/
mailto:foia.oig@oig.dhs.gov
mailto:OGIS@NARA.gov
https://ogis.archives.gov/
https://www.archives.gov/ogis/mediation-program/request-assistance
https://www.archives.gov/ogis/mediation-program/request-assistance
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HARVARD LAW SCHOOL

CAMBRIDGE - MASSACHUSETTS - 02138

HARVARD IMMIGRATION AND
REFUGEE CLINIC
Harvard Law School

M 6 Everett St., Suite 3105
ptorrey law.harvard.edu
617-4 5-0638

April 1, 201

U.S. Immigration and Customs Enforcement
Office of Principal Legal Advisor

U.S. Department of Homeland Security
Freedom of Information Act Office

500 12th Street, S.W.

Washington, D.C. 20536

RE: FOIA Appeal for Records on Solitary Confinement of Immigrant Detainees in the
State of Massachusetts

FOIA Reference Number: FOIA-2018-ICFO-20740
Dear Sir or Madam:

This letter constitutes an appeal under the Freedom of Information Act ( FOIA ). See 5
U.S.C. 552(a)(6)(A)(ii)) and 6 C.F.R. 5. . This appeal is on behalf of the Harvard Immigration
and Refugee Clinical Program at the Harvard Law School ( Requester ). This appeal is timely
filed.

Specifically, the Requester appeals the adequacy of the agency s searches for and responses
to request 2018-ICFO-20740. The Requester asks that the agency conduct new searches for records
responsive to the request, provide information concerning data disclosed.

BACKGROUND

On November 27, 2017, Requester submitted a request to U.S. Immigration and Customs
Enforcement ( ICE ) related to the detention of immigrants in solitary confinement in the State of
Massachusetts. A copy of the FOIA request designated FOIA-2018-ICFO-20740 is attached hereto
as E hibit A.

On February 21, 2018, Requester received two acknowledgments and correspondences
from ICE FOIA Officer Catrina Pavlik- eenan. One stated that the information we are seeking
through the above-mentioned FOIA request to ICE was under the purview of the Office of Civil
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Rights and Civil Liberties ( CRCL ) and that the relevant FOIA Officer to contact was located at
the Privacy Office. Correspondence attached hereto as E hibit B. The other mentioned that the
above-mentioned FOIA request to ICE was under the purview of the Office of the Inspector
General at the U.S. Department of Homeland Security ( OIG ). Correspondence attached hereto
as E hibit C.

On August 10, 2018, Requester emailed ICE, OIG and the U.S. Department of Homeland
Security ( DHS ) requesting an update on the status of the request. Email attached hereto as
E hibit D. On August 10, 2018, Requester received correspondence from OIG that the above-
mentioned FOIA request to ICE is not one that can be addressed by OIG, as OIG does not store
any information relevant to our request and that ICE is the correct agency to address the request.
Correspondence attached hereto as E_hibit E.

On November 15, 2018, Requester emailed ICE requesting an update on the status of the
request. Email attached hereto as E hibit F. On November 21, 2018, Requester received a
correspondence from ICE informing us that the appropriate component of DHS had been queried
for records. The correspondence further stated that any responsive records would be reviewed for
determination of releasability. Correspondence attached hereto as E_hibit G.

4 0 days have passed since the Requester s FOIA request, and OIG, ICE and CRCL have
failed to provide a determination within the statutory deadlines. The Requester hereby appeals
ICE s lack of response and search for records as insufficient.

THE AGENCY’S LACK OF RESPONSE

Pursuant to the FOIA, in response to a request, an agency must determine whether to
comply with the request within 20 days of receipt and shall immediately notify the person making
such request of a determination and the reasons therefor, the right of such person to seek
assistance from the FOIA Public Liaison of the agency, and in the case of an adverse
determination, the right of that person to appeal and also to seek dispute resolution services from
the FOIA Public Liaison of the agency or the Office of Government Information Services. 5 U.S.C.

522(a)(6)(A). Neither DHS or ICE has provided a determination regarding the Requester s
request or informed the Requestor of its right to seek assistance from the FOIA Public Liaison.
Neither agency has provided notice of a ten-day e tension request under 522(a)(6)(B).

ICE has failed to meet its statutory obligations under FOIA by failing to respond to the

request well past the applicable statutory deadlines and by transferring the request to OIG and
CRCL.

A. ICE is the correct agency to respond to this Request

Furthermore, ICE is the correct agency to respond to this request. ICE has issued policy
guidance on issues directly addressed by the FOIA request which refer to the creation or analysis
of policies and records directly responsive to the FOIA request but which were not provided.
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For e ample, the 2013 ICE Directive Review of the Use of Segregation for ICE
Detainees , contains policy and procedures for review of ICE detainees placed into segregated
housing.! Pursuant to 5.1 of the directive, the field office director shall take steps to ensure that
she is notified in writing by the facility administrator whenever a detainee has been held
continuously in segregation for 14 days, 30 days, and at every 30-day interval thereafter, or has
been held in segregation for 14 days out of any 21 day period. Additionally, 5.1 requires the
field office director to review immediately the detainee s segregation case, upon reception of the
notification, including, when relevant, the full detention file and EARM records.

Moreover, 5.3 provides that the field operator director shall develop a written report of
his/her findings and any actions taken, and transmit it to CMD, with respect to detainees who meet
the following criteria Additionally, in 7.5, a subcommittee of the Detention monitoring
Council (DMC) - co-chaired by the Custody Management Division (CMD) and the Office of
Detention Policy and Planning (ODPP) - shall ensure an effective, timely and comprehensive
review of the segregation reports sent to Headquarters from the field operator directors. It appears
highly unlikely that the agency does not have any other written materials in response to the
Request, given the scope of the Request. See Ctr. For Nat. Sec. Studies, 215 F. Supp.2d 4, 10
11 (D.D.C. 2002), M M M M, 331 F.3d 18 (D.C. Cir. 2003) (reversing order
to disclose information requested due to significant national security concerns).

In Center for National Security Studies, the plaintiffs challenged the adequacy of the
Department of ustice s search for documents responsive to their request for all policy directives
and guidance issued to officials about making public statements or disclosures about persons
detained after Sept. 11, 2001 or about sealing udicial or immigration proceedings. In response
to that request, the Department of ustice (DO ) had released only two documents: a two-page
document from DO entitled draft talking points for the Attorney General and (2) a
memorandum via electronic mail from Chief Immigration udge. The district court found that this
response was inadequate on several grounds. As part of its reasoning, the court concluded that:

Finally, it is simply not credible that no other documents are responsive to Plaintiffs
request. Somehow all United States Attorneys Offices, all FBI offices, all INS offices, and
all DO offices throughout the United States were told that matters related to those
apprehended in connection with September 11, were to remain secret. How was this
directive communicated The Government never e plains how widespread notification
was accomplished without the use of a single document produced under FOIA.

For the foregoing reasons, the Court concludes that the Government s search for all policy
directives and guidance issued to officials about making public statements or disclosures
with respect to the detainees or about sealing udicial or immigration proceedings was
inadequate. The Government must conduct another search.

Ctr. For Nat. Sec. Studies, 215 F. Supp. 2d at 110 11.

! https://www.ice.gov/doclib/detention-reform/pdf/segregation directive.pdf.
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Likewise, in this case, it appears highly unlikely that the agency has no documents that are
relevant and responsive to the Request, which seeks information and records concerning various
aspects of solitary confinement for nonciti ens in immigration detention.

We therefore respectfully request that ICE conduct a thorough search and provide a timely
response to our Request Thank you for your consideration and prompt attention to this request.

Sincerely,

Philip L. Torrey
Managing Attorney
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HARVARD LAW SCHOOL

CAMBRIDGE :+ MASSACHUSETTS - 02138

HARVARD IMMIGRATION AND
REFUGEE CLINIC
Harvard Law School

Location: 6 Everett St., Suite 3103
E-mail Address: hirc@law.harvard.edu
Phone: 617-384-8165

November 30, 2017

SENT VIA EMAIL (ICE-FOIA@dhs.gov)

U.S. Immigration and Customs Enforcement
Freedom of Information Act Office

500 12th Street, S.W.

Washington, D.C. 20536-5009

To Whom It May Concern:

This is a request for records made pursuant to the Freedom of Information Act (“FOIA”),
5U.S.C. § 552 et seq., and the relevant implementing regulations, see 6 C.F.R. § 5 (Department
of Homeland Security, Disclosure of Records and Information). The Request is submitted by the
Harvard Immigration and Refugee Clinic (“HIRC”), HIRC Managing Attorney Phil Torrey, and
Assistant Clinical Professor Sabi Ardalan (“Requesters”). Requesters seek the disclosure of
records related to Immigration and Customs Enforcement (“ICE”) detainees placed into
segregated housing.

Background

Noncitizens held in immigration detention may be subject to solitary confinement,
disciplinary or administrative segregation, for a variety of reasons.! Solitary confinement, even
for relatively short periods of time, can cause serious psychological and physical damage. The
experience of solitary confinement can be acutely traumatizing for many, including those who
have a history of “torture and abuse, as is often the case with many immigration and national
security detainees.”? Prolonged isolation can often lead to mental health issues or severely
exacerbate pre-existing mental illness.

! Homeland Security Advisory Council, Report of the Subcommittee on Privatized Immigration

Detention Facilities, Dec. 1, 2016, available at
https://www.dhs.gov/sites/default/files/publications/DHS%20HS AC%20PIDF%20Final%20Report.pdf.

2 Physicians for Human Rights, Solitary Confinement in the U.S. Detention System, April 2013, available at
https://s3.amazonaws.com/PHR_Reports/Solitary-Confinement-April-2013-full.pdf.

31d.
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ICE issued Performance Based National Detention Standards (PBNDS) in 2011, which
recognized that administrative segregation of vulnerable populations should only be used as “a
last resort” and “when no other viable housing options exist.”* In order to systematically monitor
the use of segregation, on September 4, 2013, Immigration and Customs Enforcement issued a
directive mandating the review of the use of segregation for ICE detainees.’ The directive states
that “[p]lacement in segregation should occur only when necessary and in compliance with
applicable detention standards.”®

The 2013 ICE directive established safeguards to ensure that detainees with medical or
mental illness are not inappropriately placed in segregation. Indeed, per the directive “detainees
shall be removed from segregation if the IHSC [ICE Health Services Corps] determines that the
segregation placement has resulted in deterioration of the detainee’s medical or mental health.”’

Records Requested

As used herein, the term “records” includes all records or communications preserved in
electronic or written form, including but not limited to: correspondence; documents; data;
videotapes; audio tapes; emails; faxes; files; guidance; guidelines; evaluations; instructions;
analysis; memoranda; agreements; notes; orders; policies; procedures; protocols; reports; rules;
manuals; specifications; and studies.

As used herein, the term “segregation” is used to refer to solitary confinement,
administrative segregation, protective custody, disciplinary segregation, restrictive housing, and
other related terms. To the extent that the records and data disaggregate between different
terminology, status, or type of segregation, please provide the records in the disaggregated form.

As used herein, the term “detainee” refers to an individual detained for immigration
purposes in an ICE facility or a facility with which ICE has an agreement or is contracting.

Should any responsive record contain the personal identifying information of any third
party, Requesters ask that the agencies redact that information. This Request seeks aggregate
data and records relevant to ICE’s use of segregation, not any personal or identifying information

*ICE, Performance Based National Detention Standards, § 2.12 (V)(A)(1)(c). See also 6 C.F.R. § 115.43(b) (“Use
of administrative segregation by facilities to protect detainees vulnerable to sexual abuse or assault shall be
restricted to those instances where reasonable efforts have been made to provide appropriate housing and shall be
made for the least amount of time practicable, and when no other viable housing options exist, as a last resort.”).
6 C.F.R. § 115.68(a) (“The facility shall take care to place detainee victims of sexual abuse in a supportive
environment that represents the least restrictive housing option possible (e.g., protective custody), subject to the
requirements of § 115.43.”).

5 ICE Directive 11065.1, Review of the Use of Segregation for ICE Detainees, DHS (2013), available at
https://www.ice.gov/doclib/detention-reform/pdf/segregation_directive.pdf [hereinafter “ICE Segregation
Directive™].

% ICE Segregation Directive at § 2.

7ICE Segregation Directive at § 5(a).
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about any specific individual(s). However, to the extent available, please include data fields
indicating detainees’ ethnicity, country of origin, race, English proficiency, religion, and/or other
similar characteristics in disaggregated form.

Requesters seek disclosure of records in the custody or control of Immigration and
Customs Enforcement (ICE) pertaining to the treatment of detainees held in segregation to
include at least:

For the period beginning September 4, 2013 to the present, records regarding use of
segregation for immigration detainees within ICE detention facilities and facilities ICE has
agreements with or is contracting with for the purpose of holding immigration detainees,
including Service Processing Centers (SPCs), Contract Detention Facilities (CDFs), and
Intergovernmental Service Agreement Facilities (IGSAs) (together “ICE contract detention
facilities”)® in_the state of Massachusetts:

L Records, data, and/or reports regarding extended segregation placements including
but not limited to:

a. Records, data, and/or reports of detainees who were held continuously in
segregation for 14 days, 30 days, or 14 days out of any 21-day period, including
records of the full length of time in detention’

b. Records relating to review of such cases by ICE personnel including ICE Health
Services Corps (IHSC) personnel, Detention Services Managers (DSMs), and
Field Office Directors (FODs)!?

1L Records, data, and/or reports collected by or pertaining to the operations and
responsibilities of ICE Health Services Corps (IHSC) in ICE detention facilities and

ICE contract detention facilities, including employees in county jails with agreements

with ICE, including but not limited to:

a. Records, data, and reports received, ordered, or compiled by IHSC or the Custody
Management Division (“CMD”) regarding facility medical services, resources,
and capabilities including but not limited to:

i. The extent and training of medical and mental health staffing'!

8 “Over many decades, immigration detention has evolved into a mixed public-private system where only 10
percent of detainees are now in ICE-owned facilities (known as Service Processing Centers or SPCs). Nearly
all of therest of the detainees are in facilities operated by private companies or by county jails, under various
forms of contract or agreement with ICE. Even in the SPCs, many core functions, including security, are
carried out by contract personnel, but with a more direct form of supervision by ICE officers than is the case
in the other two broad categories of detention facilities.” Homeland Security Advisory Council Report, supra
note 1, at 5-6; see also Physicians for Human Rights Report, supra note 2.

% ICE Segregation Directive at § 5.1(1).

19 ICE Segregation Directive at § 5.1(2).

"' ICE Segregation Directive at § 7.3(1).
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ii. The number of dedicated medical beds, medical housing units, and
appropriate cells for monitoring high-risk or suicidal detainees!?

iii. Employment status of the staff (i.e. whether ICE is the employer or a third
party contractor, and if so, which third-party company), and any contracts,
memoranda ot understanding, or agreements between ICE or ICE contract
facilities and medical or mental health professionals or hospitals or other
health care facilities.

b. Copies of any training materials or memoranda disseminated to facility staff
regarding the use of segregation and the role of medical and mental health
professionals

c. Records, data, and/or reports of cases reviewed by IHSC identified as raising
disability, medical or mental health concerns in the context of segregation!

i. Including information as to which special vulnerability the detainee
classified as, what concerns were raised, and what the detainee was
diagnosed with or treated for

d. Records, data, and/or reports of IHSC feedback on the appropriate placement for
detainees in light of their disability or medical or mental health conditions'*

e. Records, data, and/or reports including data of cases identified by or to IHSC in
which the detainee was moved to ensure appropriate treatment!?

f. Records, data, and/or reports including data of cases identified by employees or
contractors in county jails with agreements with ICE

g. Records, data, and/or reports including data of cases identified by or to IHSC in
which the detainee was not moved and why!®

h. Any records, data, and/or reports referenced or relied upon in developing the FY
2015 Detainee Health factsheet that pertain to facilities in Massachusetts. The fact
sheet notes that “[t]he following number and types of health care services were
provided [nationally in FY 2015™:

o Intake Screenings: 199,107

e Physical Exams: 87,078

e Sick Calls: 126,486

e Urgent Care Visits: 21,245

e Emergency Room/Off-Site Referrals: 19,483

o Dental Visits: 24,233

e Mental Health Interventions: 90,276

e Prescriptions Filled: 234,001'7

12 ICE Segregation Directive at § 7.3(1).

13 ICE Segregation Directive at § 7.3(2).

!4 ICE Segregation Directive at § 7.3(2).

!5 ICE Segregation Directive at §§ 7.3(2); 5.2(5)(a).

16 ICE Segregation Directive at § 7.3(2); 5.2(5)(a).

17FY 2015 Detainee Health Care factsheet, https://www.ice.gov/factsheets/dhc-fy15 (“In a typical day IHSC
provides approximately 545 health screenings, 239 physical exams and 347 sick calls.”).
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II1.

IV.

Records, data, and/or reports including communication between and among any
ICE personnel, including IHSC, DSMs, FODs, the Segregation Review
Coordinator, and/or the detainee’s defense attorney if applicable, regarding cases
where a detainee with a disability, medical or mental health concern is held in
segregation!®

Records, data, and/or reports related to suitable accommodations for detainees with
disabilities, medical or mental disabilities including but not limited to:

a.

Records of facilities with suitable accommodations for such detainees (i.e.
facilities that IHSC recommends that such detainees are moved to when they
make a recommendation)'’

Records, data, and/or reports documenting the funding source and amount
budgeted and spent on health care services

Records, data, and/or reports documenting the employment status of the doctors,
nurses, nurse practitioners, psychologists, physiatrists, social workers, and other
related staff members (i.e. whether ICE, another government agency, or a private
contractor is the employer, and if so, which agency or private contractor) and
copies of any contracts, employment agreements, memoranda of understanding
between ICE or ICE contract facilities and medical and mental health care
professionals, hospitals or other health care facilities.

Records, data, and/or reports related to forensic assessments of competency for
detainees with disabilities, including but not limited to:

a.

Number of forensic assessments, by month and facility

b. Outcome of forensic assessments, by month and facility

For detainees placed on mental health watch (or any similar term indicating
heightened attention because of mental health concerns), length of time on such a
watch.

Records and/or data documenting any changes to the provision of medical and mental health care
in segregation over the past year, from January 1, 2017 to the present in the state of
Massachusetts, including:

the use of segregation in immigration detention by facility by month

the number of health care providers employed in immigration detention facilities
by month

the amount and source of funding for medical and mental health care and staff in
immigration detention facilities by month

the number of visits by medical and mental health care providers to immigration
detainees generally

18 ICE Segregation Directive at § 5.2(4).
9 ICE Segregation Directive at § 7.3(3).
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e. the number of visits by medical and mental health care providers to immigration
detainees in segregation by facility by month

f.  the number of visits by medical health care providers to immigration detainees in
housed in segregation by facility by month

g. the number of transfers to an external medical and/or psychiatric facility and
length of stay in the external facility

h. the percentage of detainees in segregation provided access to showers and other
basic services (laundry, hair care, barbering, clothing, bedding, linen) by facility
by month

i. the percentage of detainees granted access to regular outside visits

j. the difference between medical and mental health care provided to those in
segregation vs. those who are not

k. any written policies related to segregation.?

Fee Waiver Request

Requestors are entitled to a waiver or reduction of all costs because the information
sought “is likely to contribute significantly to public understanding of the operations or activities
of the government and is not primarily in the [Requestors’] commercial interest.” 5 U.S.C. §
552(a)(4)(A)(iii); 6 C.F.R. § 5.11(k) (records must be furnished without charge if the information
1s in the public interest, and disclosure is not in the commercial interest of the institution); 6
C.F.R. § 5.11(d). Requestors will make any information that they receive as a result of this FOIA
request available to the public, including the press, at no cost. The issue of immigration removal
is one of the significant public interest in general, and the issue of how the federal government
processes immigrants in its custody is of significant interest in particular. Requestors have
undertaken this work in the public interest and not for any private commercial interest. The
primary purpose of this FOIA request is to obtain information to further the public’s
understanding of federal immigration detention policies and practices. Access to this information
is necessary for the public to meaningfully evaluate the costs and consequences of federal
immigration detention policies, including the government polices with regard to segregation and
its effects on immigrants in government custody.

Disclosure in this case therefore meets the statutory criteria, and a fee waiver would
fulfill Congress’s legislative intent in amending FOIA. See Judicial Wrath, Inc. v. Rossotti, 326
F.3d 1309, 1312 (D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be ‘liberally
construed in favor of waivers of noncommercial requesters.”’). Because the documents subject to
this request are not sought for any commercial use, we understand that no fee may be charged for
the first two hours of search time or for the first 100 pages of duplication. 5 U.S.C.

§552(a)(4)(A)(av)(D).

20 For an analogous report made available through FOIA related to the Lumpkin detention facility in Georgia, see
https://www.ice.gov/doclib/foia/dfra-ero/2012StewartDetentionCenterG324A.pdf.
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Certification

Requestors certify that the above information is true and correct to the best of their
knowledge. See 6 C.F.R. § 5.5(d)(3).

Please reply to this request within twenty working days, or as required by statute. See 5
U.S.C. §552(a)(6)(A)(i). Please furnish records as soon as they are identified to the following
individual and address:

Sabi Ardalan

Harvard Immigration and Refugee Clinical Program
Harvard Law School

6 Everett Street, Suite 3106

Cambridge, MA, 02138

If you have any questions regarding this request, please contact me at
sardalan@law.harvard.edu or via phone at (617) 384-7504.

Sincerely,
AR I—
Sabi Ardalan
Harvard Immigration and
Refugee Clinical Program

(617) 384-7504
sardalan@law.harvard.edu
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HARVARD LAW SCHOOL

CAMBRIDGE - MASSACHUSETTS - 02138

HARVARD IMMIGRATION AND
REFUGEE CLINIC
Harvard Law School

Location: 6 Everett St., Suite 3103
E-mail Address: hirc@law.harvard.edu
Phone: 617-384-8165

November 30, 2017
SENT VIA EMAIL (ICE-FOIA@dhs.gov)

U.S. Immigration and Customs Enforcement
Freedom of Information Act Office

500 12th Street, S.W.

Washington, D.C. 20536-5009

To Whom It May Concern:

This is a request for records made pursuant to the Freedom of Information Act (“FOIA”),
5 U.S.C. § 552 et seq., and the relevant implementing regulations, see 6 C.F.R. § 5 (Department
of Homeland Security, Disclosure of Records and Information). The Request is submitted by the
Harvard Immigration and Refugee Clinic (“HIRC”), Assistant Clinical Professor Sabi Ardalan,
and HIRC Managing Attorney Phil Torrey (“Requesters”). Requesters seek the disclosure of
records related to Immigration and Customs Enforcement (“ICE”) detainees placed into
segregated housing.

Background

Noncitizens held in immigration detention may be subject to solitary confinement,
disciplinary or administrative segregation, for a variety of reasons. Yet, it is well-established
that solitary confinement, even for relatively short periods of time, can cause serious
psychological and physical damage. The experience of solitary confinement can be acutely
traumatizing for many, including those who have a history of “torture and abuse, as is often the
case with many immigration and national security detainees.” Prolonged isolation can often lead
to mental health issues or severely exacerbate pre-existing mental illness.?

! Homeland Security Advisory Council, Report of the Subcommittee on Privatized Immigration

Detention Facilities, Dec. 1, 2016, available at
https://www.dhs.gov/sites/default/files/publications/DHS %20HS AC%20PIDF%20Final %20Report.pdf

2 Physicians for Human Rights, Solitary Confinement in the U.S. Detention System, April 2013, available at
https://s3.amazonaws.com/PHR_Reports/Solitary-Confinement-April-2013-full. pdf

S1d.
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In light of the harmful effects of segregation, Performance Based National Detention
Standards (PBNDS) issued in 2011 emphasize that administrative segregation of vulnerable
populations should be used as “a last resort” and “when no other viable housing options exist.”
In order to monitor the use of segregation, Immigration and Customs Enforcement issued a
directive in September 2013 mandating the systematic review of the use of segregation for ICE
detainees.’ The directive states that “[p]lacement in segregation should occur only when
necessary and in compliance with applicable detention standards.”® The directive puts in place
safeguards to ensure that detainees with medical or mental illness are not inappropriately placed
in segregation and that “[sJuch detainees shall be removed from segregation if the IHSC
determines that the segregation placement has resulted in deterioration of the detainee’s medical
or mental health.””

Records Requested

As used herein, the term “records” includes all records or communications preserved in
electronic or written form, including but not limited to: correspondence; documents; data;
videotapes; audio tapes; emails; faxes; files; guidance; guidelines; evaluations; instructions;
analysis; memoranda; agreements; notes; orders; policies; procedures; protocols; reports; rules;
manuals; specifications; and studies.

As used herein, the term “detainee” refers to an individual detained for immigration
purposes in an ICE facility or a facility with which ICE has an agreement or is contracting.

As used herein, the term “segregation” is used to refer to solitary confinement,
administrative segregation, protective custody, disciplinary segregation, restrictive housing, and
other related terms. To the extent that the records and data disaggregate between different
terminology, status, or type of segregation, please provide the records in the disaggregated form.

Should any responsive record contain the personal identifying information of any third
party, Requesters ask that the agencies redact that information. This Request seeks aggregate
data and records relevant to the segregation of detainees, not any personal or identifying
information about any specific individual(s). However, to the extent available, please include

* ICE, Performance Based National Detention Standards, § 2.12 (V)(AX(1)(c). See also 6 C.F.R. § 115.43(b) (“Use
of administrative segregation by facilities to protect detainees vulnerable to sexual abuse or assault shall be
restricted to those instances where reasonable efforts have been made to provide appropriate housing and shall be
made for the least amount of time practicable, and when no other viable housing options exist, as a last resort.”).
6 CF.R. § 115.68(a) (“The facility shall take care to place detainee victims of sexual abuse in a supportive
environment that represents the least restrictive housing option possible (e.g., protective custody), subject to the
requirements of § 115.43.”),

5 ICE Directive 11065.1, Review of the Use of Segregation for ICE Detainees, DHS (2013), available at
https://www.ice.gov/doclib/detention-reform/pdf/segregation_directive.pdf [hereinafter “ICE Segregation
Directive”].

8 ICE Segregation Directive at § 2.

" ICE Segregation Directive at § 5(a).
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data fields indicating detainees’ ethnicity, country of origin, race, English proficiency, religion,
and/or other similar characteristics in disaggregated form.

Requesters seek disclosure of records in the custody or control of Immigration and
Customs Enforcement (ICE) pertaining to detainees held in segregation to include at least:

For the period beginning September 4, 2013 to the present, records regarding use of
segregation for immigration detainees within ICE detention facilities and facilities ICE has
agreements with or is contracting with for the purpose of holding immigration detainees,
including Service Processing Centers (SPCs), Contract Detention Facilities (CDFs), and
Intergovernmental Service Agreement Facilities (IGSAs) (together “ICE contract detention
facilities”)? in the state of Massachusetts:

L Copies of segregation reports, memoranda, training materials, policy guidance,
and/or notifications regarding segregation that are created, collected, disseminated
or received by ICE personnel including personnel in the Custody Management
Division (CMD), ERO Field Office Directors (FODs), Detention Monitoring
Council (DMC), and by the Segregation Review Coordinator regarding
segregation placements.9

IL. Written reports including memos and/or other documents created by FODs
regarding any findings and/or actions taken regarding detainees with “disabilities,
medical or mental illness, or other special vulnerability” such as gender identity
or sexual orientation placed in segregation including but not limited to:'°
a. Records, data, and/or reports regarding detainees held continuously in

segregated housing for more than 14 days or for 14 days out of any 21-day
period, by facility including records indicating!!
i. The reason(s) for the segregation placement, review of those reasons,
and any determination made as to the validity of those reasons'?
it.  Whether the placement is in compliance with applicable detention
standards (including the substantive grounds for placement and the
procedural requirements for status reviews)!?

$ “Over many decades, immigration detention has evolved into a mixed public-private system where only 10
percent of detainees are now in ICE-owned facilities (known as Service Processing Centers or SPCs). Nearly
all of the rest of the detainees are in facilities operated by private companies or by county jails, under various
forms of contract or agreement with ICE. Even in the SPCs, many core functions, including security, are
carried out by contract personnel, but with a more direct form of supervision by ICE officers than is the case
in the other two broad categories of detention facilities.” Homeland Security Advisory Council Report, supra
note 1, at 5-6; see also Physicians for Human Rights Report, supra note 2.

9 ICE Segregation Directive at § 7.2(1).

10 ICE Segregation Directive at § 5.3(1).

' ICE Segregation Directive at § 5.3(1)(a).

12 ICE Segregation Directive at § 5.3(2)(a).

13 ICE Segregation Directive at § 5.3(2)(b).
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iii. A description of the disability, illness, medical or mental health
condition, special vulnerability, sexual orientation, gender identity, or
other relevant factor identified when placing individuals in
segregation, during their confinement or upon release'

iv. For detainees placed in administrative segregation due to a special
vulnerability,

1. What the nature of that vulnerability was
2. Why segregation was used including
a. whether or not the placement was used only as a last
resort and
b. when no other viable housing options existed, and

How that determination was made'’

4. Options for alternative housing or custodial arrangements that
were considered,'S including the FOD’s assessment of the best
course of action!”

b. Records, data, and/or reports regarding detainees held continuously in

segregated housing for more than 30 days including!®
1. Records of the reason(s) for the segregation placement, whether those
reasons were determined to be valid, how that determination was
made, and whether they remained valid for the duration of the
placement'?

ii. Whether the placement is in compliance with applicable detention
standards (including the substantive grounds for placement and the
procedural requirements for status reviews)°

iil. A description of the disability, illness, special vulnerability or other
relevant factor of those held in segregation?!

iv. For detainees placed in administrative segregation due to a special
vulnerability, whether the placement was used only as a last resort and
when no other viable housing options existed??

v. Options for alternative housing or custodial arrangements that were
considered?

vi. The FOD’s assessment of the best course of action®

W

14 ICE Segregation Directive at § 5.3(2)(c).
15 ICE Segregation Directive at § 5.3(2)(d).
16 ICE Segregation Directive at § 5.3(2)(f).
'7ICE Segregation Directive at § 5.3(2)(g).
18 ICE Segregation Directive at § 5.3(1)(b).
19 ICE Segregation Directive at § 5.3(2)(a).
20 ICE Segregation Directive at § 5.3(2)(b).
21 ICE Segregation Directive at § 5.3(2)(c).
22 ICE Segregation Directive at § 5.3(2)(d).
2 ICE Segregation Directive at § 5.3(2)(f).
24 ICE Segregation Directive at § 5.3(2)(g).
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II. Copies of reports by the Detention Monitoring Council (DMC) or DMC
subcommittees with data regarding the numbers of detainees held in segregation,
the number held in extended segregation placements and/or the number who have
segregation placements related to disability, medical or mental illness, suicide
risk, hunger strike, status as a victim of sexual assault or other special
vulnerability including data that reflects:?’

i. The reasons for their segregation
ii. The results of the reviews of particular cases
iii. Areas of concern regarding particular cases or facilities that warrant
further examination
iv. All information submitted to or collected by the DMC in monitoring
detainee segregation

IV.  Records and/or reports (including memos, guidance letters, training materials,
notifications, and other reports) generated from the quarterly meetings of the
DMC on the use of segregation in ICE detention facilities and ICE contracting
detention facilities.?

V. Records and/or reports (including memos, guidance letters, and other such
reports) generated by the Office of Detention Policy and Planning (ODPP) in its
review of segregation placements including:?’

i. Analysis of data
ii. Preparation of reports
iii. Development of remedial plans and new policies
iv. Communication with stakeholders with respect to policy, planning,
and implementation

VI.  Records, data, and/or reports regarding the use of segregation in ICE detention
facilities and ICE contracting detention facilities, broken down by facility,
including but not limited to:

a. Number of detainees held in segregation each year

b. Percentage of total detainees held in segregation each year

c. Countries of origin of detainees held in segregation and countries of origin of
general detainee population

d. Average length of time in segregation

e. Number of detainees who have “segregation placements related to disability,
medical or mental illness, suicide risk, hunger strike, status as a victim of
sexual assault or other special vulnerability with a description of that
vulnerability, illness or disorder”?®

25 ICE Segregation Directive at § 7.5(7).
26 ICE Segregation Directive at § 7.5(8).
27 ICE Segregation Directive at § 7.4.
28 ICE Segregation Directive at § 5.2.
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VII.  Records, data, and/or reports regarding resources and capabilities for ICE
detainees at ICE detention facilities and ICE contracting detention facilities
including but not limited to:?°
a. Facilities that have dedicated protective custody housing units and the number
of medical and mental health staff, dedicated medical beds, and medical
housing units at these facilities

b. Facilities that have cells for monitoring high-risk or suicidal detainees and the
number of cells and beds allotted to that purpose

c. Facilities that have segregation housing units with substantial out-of-cell time,
commingling, or other privileges

Fee Waiver Request

Requestors are entitled to a waiver or reduction of all costs because the information
sought “is likely to contribute significantly to public understanding of the operations or activities
of the government and is not primarily in the [Requestors’] commercial interest.” 5 U.S.C. §
552(a)(4)(A)(iii); 6 C.F.R. § 5.11(k) (records must be furnished without charge if the information
is in the public interest, and disclosure is not in the commercial interest of the institution); 6
C.F.R. § 5.11(d). Requestors will make any information that they receive as a result of this FOIA
request available to the public, including the press, at no cost. The issue of immigration removal
is one of the significant public interest in general, and the issue of how the federal government
processes immigrants in its custody is of significant interest in particular. Requestors have
undertaken this work in the public interest and not for any private commercial interest. The
primary purpose of this FOIA request is to obtain information to further the public’s
understanding of federal immigration detention policies and practices. Access to this information
1s necessary for the public to meaningfully evaluate the costs and consequences of federal
immigration detention policies, including the government polices with regard to segregation and
its effects on immigrants in government custody.

Disclosure in this case therefore meets the statutory criteria, and a fee waiver would
fulfill Congress’s legislative intent in amending FOIA. See Judicial Wrath, Inc. v. Rossotti, 326
F.3d 1309, 1312 (D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be ‘liberally
construed in favor of waivers of noncommercial requesters.”’). Because the documents subject to
this request are not sought for any commercial use, we understand that no fee may be charged for
the first two hours of search time or for the first 100 pages of duplication. 5 U.S.C.

§552(a)(4)(A)@Ev)(ID).
Certification

Requestors certify that the above information is true and correct to the best of their

2 ICE Segregation Directive at § 7.2(2).
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knowledge. See 6 C.F.R. § 5.5(d)(3).

Please reply to this request within twenty working days, or as required by statute. See 5
U.S.C. §552(a)(6)(A)(i). Please furnish records as soon as they are identified to the following
individual and address:

Sabi Ardalan

Harvard Immigration and Refugee Clinical Program
Harvard Law School

6 Everett Street, Suite 3106

Cambridge, MA, 02138

Sincerely,

oo

Sabi Ardalan

Harvard Immigration and
Refugee Clinical Program

(617) 384-7504
sardalan@law.harvard.edu
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HARVARD LAW SCHOOL

CAMBRIDGE - MASSACHUSETTS - 02138

HARVARD IMMIGRATION AND
REFUGEE CLINIC
Harvard Law School

Location: 6 Everett St., Suite 3103
E-mail Address: hirc@law.harvard.edu
Phone: 617-384-8165

November 30, 2017

SENT VIA EMAIL (ICE-FOIA@dhs.gov)

U.S. Immigration and Customs Enforcement
Freedom of Information Act Office

500 12th Street, S.W.

Washington, D.C. 20536-5009

To Whom It May Concern:

This is a request for records made pursuant to the Freedom of Information Act (“FOIA”),
5U.S.C. § 552 et seq., and the relevant implementing regulations, see 6 C.F.R. § 5 (Department
of Homeland Security, Disclosure of Records and Information). The Request is submitted by the
Harvard Immigration and Refugee Clinic (“HIRC”), Assistant Clinical Professor Sabi Ardalan,
and HIRC Managing Attorney Phil Torrey (“Requesters™). Requesters seek the disclosure of
records related to the treatment of lesbian, gay, bisexual, transgender, and intersex (LGBTI)!
detainees in the United States.

Background

Noncitizens held in immigration detention may be subject to solitary confinement
disciplinary or administrative segregation, for a variety of reasons.? Solitary confinement, even
for relatively short periods of time, can cause serious psychological and physical damage.
Prolonged isolation can often lead to mental health issues or severely exacerbate pre-existing
mental illness.’ Transgender individuals held in immigration detention are disproportionately

! Mem. from Thomas Homan to U.S. Immigration and Customs Enforcement, Further Guidance Regarding the
Care of Transgender Detainees, June 19, 2015, at attachment 3. available at
https://www.ice.gov/sites/default/files/documents/Document/2015/TransgenderCareMemorandum.pdf [hereinafter
“Transgender Care Memorandum”]

2 Homeland Security Advisory Council, Report of the Subcommittee on Privatized Immigration

Detention Facilities, DHS, Dec. 1, 2016, available at
https://www.dhs.gov/sites/default/files/publications/DHS %2 0HS AC%20PIDF%20Final%20Report.pdf

3 Physicians for Human Rights, Solitary Confinement in the U.S. Detention System, Apr. 2013, available at
https://s3.amazonaws.com/PHR_Reports/Solitary-Confinement-April-2013-full.pdf.
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placed in solitary confinement, or segregation, often for their protection.* The experience of
solitary confinement can be acutely traumatizing for many, including those who have a history of
“torture and abuse, as is often the case with many immigration and national security detainees,”
particularly transgender detainees.’

On June 19, 2015, Immigration and Customs Enforcement (“ICE”) issued guidance to
personnel “regarding the placement and care of transgender adult detainees in the custody of
U.S. Immigration and Customs Enforcement, Enforcement and Removal Operations (ERO).”®
The Transgender Care Memorandum prescribed changes to ICE’s data collection systems to
account for transgender identities, identification and processing procedure for transgender
detainees, and appropriate housing placements for transgender individuals.

Previously, on September 4, 2013, Immigration and Customs Enforcement had issued a
directive for the review of the use of segregation for ICE detainees.” The directive defined
“special vulnerabilities” to include detainees “who would be susceptible to harm in general
population due in part to their sexual orientation or gender identity.”® It provides that “[a]
detainee’s age, physical disability, sexual orientation, gender identity, race, or religion may not
provide the sole basis for a decision to place the detainee in involuntary segregation.”

The 2013 ICE Segregation Directive and the 2015 Transgender Care Memorandum build
on the Performance Based National Detention Standards (PBNDS) ICE issued in 2011, which
recognized that administrative segregation of vulnerable populations should only be used as “a
last resort” and “when no other viable housing options exist.”!?

4 U.S. Commission on Civil Rights, The State of Civil Rights at Immigration Detention Facilities (2015), available at
http://www.usccr.gov/pubs/Statutory Enforcement Report2015.pdf.

’ Physicians for Human Rights, Solitary Confinement in the U.S. Detention System, April 2013, available at
https://s3.amazonaws.com/PHR _Reports/Solitary-Confinement- April-2013-full. pdf.

¢ Transgender Care Memorandum at 1.

7 ICE Directive 11065.1 Review of the Use of Segregation for ICE Detainees (U.S.D.H.S 2013), available at
https://www.ice.gov/doclib/detention-reform/pdf/segregation_directive.pdf [hereinafter “ICE Segregation
Directive”].

8 ICE Segregation Directive at § 3.3.

? ICE Segregation Directive at § 5.2 (emphasis added).

19ICE, Performance Based National Detention Standards, § 2.12 (V)(A)(1)(c). See also 6 CF.R. § 115.43(b) (“Use
of administrative segregation by facilities to protect detainees vulnerable to sexual abuse or assault shall be
restricted to those instances where reasonable efforts have been made to provide appropriate housing and shall be
made for the least amount of time practicable, and when no other viable housing options exist, as a last resort.”).

6 C.F.R. § 115.68(a) (“The facility shall take care to place detainee victims of sexual abuse in a supportive
environment that represents the least restrictive housing option possible (e.g., protective custody), subject to the
requirements of § 115.43.”).
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Records Requested

As used herein, the term “records” includes all records or communications preserved in
electronic or written form, including but not limited to: correspondence; documents; data;
videotapes; audio tapes; emails; faxes; files; guidance; guidelines; evaluations; instructions;
analysis; memoranda; agreements; notes; orders; policies; procedures; protocols; reports; rules;
manuals; specifications; and studies.

As used herein, the term “segregation” is used to refer to solitary confinement,
administrative segregation, protective custody, disciplinary segregation, restrictive housing, and
other related terms. To the extent that the records and data disaggregate between different
terminology, status, or type of segregation, please provide the records in the disaggregated form.

As used herein, the term “detainee” refers to an individual detained for immigration
purposes in an ICE facility or a facility with which ICE has an agreement or is contracting.

As used herein, the term “LGBTI” is used to refer to individuals who identify as lesbian,
gay, bisexual, transgender, intersex, queer, or other similar terms which denote sexual orientation
or gender identify.!! To the extent that the records and data disaggregate between detainees who
identify as different sexual orientations or gender identities, please provide the records in the
disaggregated form.

Should any responsive record contain the personal identifying information of any third
party, Requesters ask that the agencies redact that information. This Request seeks aggregate
data and records relevant to the ICE’s segregation of detainees, not any personal or identifying
information about any specific individual(s). However, to the extent available, please include
data fields indicating detainees’ ethnicity, country of origin, race, English proficiency, religion,
and/or other similar characteristics in the disaggregated form.

Requesters seek disclosure of records in the custody or control of Immigration and
Customs Enforcement (ICE) pertaining to the treatment of LGBTI detainees to include at least:

For the period beginning September 4, 2013 to the present, records regarding use of
segregation for immigration detainees within ICE detention facilities and facilities ICE has
agreements with or is contracting with for the purpose of holding immigration detainees,
including Service Processing Centers (SPCs), Contract Detention Facilities (CDFs), and
Intergovernmental Service Agreement Facilities (IGSAs) (together “ICE contract detention
facilities”)'? in_the state of Massachusetts:

1 Transgender Care Memorandum at Attachment 3.

12“Over many decades, immigration detention has evolved into a mixed public-private system where only 10
percent of detainees are now in ICE-owned facilities (known as Service Processing Centers or SPCs). Nearly
all of the rest of the detainees are in facilities operated by private companies or by county jails, under various
forms of contract or agreement with ICE. Even in the SPCs, many core functions, including security, are
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L Records, data and/or policies implemented pursuant to the Prison Rape Elimination
Act 0f 2003 and the “Standards To Prevent, Detect, and Respond to Sexual Abuse
and Assault in Confinement Facilities,” issued by DHS including oversight
procedures, policy memoranda, training materials, or reports created or data collected
that address sexual abuse in facilities used to detain individuals for immigration
purposes, including any data or reports specific to LGBTI detainees.!?

II. Records collected pursuant to the 2015 Transgender Care Memorandum including but
not limited to
a. Records, data, and/or reports documenting the process and result of identifying
detainees as transgender such as:
a. Data Systems and Form I-213 “Record of Deportable/Inadmissible
Alien”*

i. Fields of entry available in ICE data systems (including, but not
limited to, EAGLE, EARM, and other systems that receive data
from ERO-related data systems for statistical, medical or other
purposes) related to gender including:

1. Fields to capture a detainee’s “Biological Sex” or “Sex”
2. Fields to capture a detainee’s “Gender”
3. Fields to capture if a detainee identifies as “Transgender”
ii. Record of “Transgender” identification on Form 1-213 “Record of
Deportable/Inadmissible Alien” when printed
b. Processing and Identification!’

i. Records and data, including both de-identified individual and
aggregate data, indicating the number of detainees who self-
identify as transgender or an identity different from that which
corresponds with their biological sex including:

1. Self-identification

2. Affirmative response during a Risk Classification
Assessment

3. Other reporting

carried out by contract personnel, but with a more direct form of supervision by ICE officers than is the case
in the other two broad categories of detention facilities.” Homeland Security Advisory Council Report, supra
note 1, at 5-6; see also Physicians for Human Rights Report, supra note 2.

79 Fed. Reg. 45, 131,100, 131,100 (Mar. 7, 2014); SPLC Complaint by F.A.C.P. regarding sexual abuse and
inappropriate segregation at the Stewart Detention Center in Lumpkin, Georgia to DHS OIG and DHS CR-CL (Oct.
18, 2017).

14 Transgender Care Memorandum at § 1(a).

1’ Transgender Care Memorandum at § 2.
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ii. Screening questionnaires, memos, or scripts used to determine
whether detainees would like to formally disclose their gender
identity

iii. Guidance, training materials, or policy memos regarding
appropriate accommodations to converse with detainees in private
and appropriate safeguards to ensure privacy of information
disclosed about gender identity

iv. Records, including de-identified aggregate data, indicating when a
detainee self-identifies as transgender or an identity different from
that which corresponds with their biological sex including:

1. Number of days between start of detention and ICE-
recognized identification as transgender

2. Detainee’s stage of proceeding when ICE identified the
individual as transgender

1. Records, data, and/or reports that pertain to the demographics of the transgender
detainee population including but not limited to:!®

a.

F mrmho oo

The placement of transgender detainees by facility

The use of segregation in the case of transgender detainees

Medical and mental services available to transgender detainees

Parole applications by transgender detainees accepted or denied

Administration of hormone therapy for transgender detainees

Placement of transgender detainees based on either birth gender or gender identity
Transfer of transgender detainees from one facility to another and reasons for
transfer

Documented incidents of physical, sexual, psychological, or verbal abuse directed
towards transgender detainees

IV.  Records, data, and/or reports of the available placements for transgender detainees
including but not limited to:

a.

Records, data, and reports of ICE detention facilities and ICE contracting
detention facilities, by name and location, that have incorporated the “ICE
Detention Facility Contract Modification for Transgender Care” and/or maintain a
functioning Transgender Classification and Care Committee (TCCC)!’
Records, data, and reports of ICE detention facilities and ICE contracting
detention facilities, by name and state, which operate a protective custody unit
(PCU) for transgender detainees, broken down by state and including the name.’
Records, data, and reports of ICE detention facilities and ICE contracting
detention facilities, by name and state, which have available medical personnel

8

16 Transgender Care Memorandum at §§ 3-7(d); U.S. Commission on Civil Rights, The State of Civil Rights at
Immigration Detention Facilities, available at http://www.usccr.gov/pubs/Statutory_Enforcement_Report2015.pdf.
17 Transgender Care Memorandum at § 3(b)(i).

18 Transgender Care Memorandum at § 3(b)(ii).
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VI

VIIL.

who have experience providing care and treatment to transgender detainees (to
include the delivery of hormone therapy)'®

d. Records, data, and reports of ICE detention facilities and ICE contracting
detention facilities, by name and state, which have administered LGBTI
Sensitivity Awareness Training to staff including the dates of such trainings and
the number and positions of staff members in attendance?

Records of ERO LGBTI Field Liaisons and National ERO LGBTI Coordinator

including but not limited to:?!

a. Records documenting the appointment of ERO LGBTI Field Liaisons, including
in Massachusetts and National ERO LGBTI Coordinator(s)

b. Records of ICE detention facilities and ICE contracting detention facilities which
have, or do not have, an LGBTI Field Liaison or Liaisons

¢. Records, including but not limited to guidance, policies, memorandum, policy
reports, generated by, or in partnership with, any ERO LGBTI Field Liaisons or
the National ERO LGBTI Coordinator

d. Records of training materials related to transgender detainees and/or the
implementation of the Transgender Care Memorandum including but not limited
to the use of ICE’s Virtual University.??

Records, data, and/or reports pertaining to immigration detainees who identify as
transgender held in segregation including but not limited to®* data collected by
EAGLE, EARM, RCA, and other relevant ICE information technology systems
which captures:
a. Date entered into detention and date released from detention

i. In the alternative, total number of days in detention
b. Date entered into segregation and date released from segregation

1. In the alternative, total number of days in detention
c. Name and state of ICE detention facility or ICE contracting detention facility

Records, data, and/or reports of instances in which transgender detainees were placed

in segregation including:?*

a. Facility at which the detainee was placed in segregation

b. Reasons why the detainee was placed in segregation

c. Records of complaints, appeals, or other related documentation challenging
transgender detainees’ segregation, either based on an individual or a class of
individuals

! Transgender Care Memorandum at § 3(b)(iii).
2% Transgender Care Memorandum at § 3(b)(iii).
2! Transgender Care Memorandum at §§ 6, 7.

22 Transgender Care Memorandum at § 8.

23 Transgender Care Memorandum at § 7(a).

24 Transgender Care Memorandum at § 3(c).
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d. Records including policy memos and directives regarding implementation of
policy memos related to segregation of transgender detainees

VIII. Records of segregation placements related to special vulnerability including but not

limited to:*

a. Records, data, and/or reports of detainees identified as having special
vulnerabilities whose vulnerabilities were the sole basis for their placement in
segregation including®®

i. The name of the detention facility the detainee was placed in
ii. Where the detainee was held
iii. How long the detainee was held in segregation
iv. Whether the detainee had any mental health, medical, or disability
diagnosis and/or treatment plan
v. Whether the detainees gender identity or perceived gender identity was the
basis for the segregation

b. Records of notifications to the Field Office Director (FOD) after the initial
segregation placement of a detainee with such specialized vulnerabilities, by
facility?’

c. Records of notification to the Custody Management Division (CMD), ICE Health
Service Corps (IHSC), and other members of the Detention Monitoring Council
(DMC) subcommittee and the Segregation Review Coordinator, and the
detainee’s attorney, where applicable, for detainees with such vulnerabilities®®

d. Records indicating whether detainees were transferred to hospitals or health care
facilities for medical care, which facilities they were transferred to and for how
long?’

e. For detainees placed in administrative segregation based on sexual assault, length
of time held in segregation’

f. For detainees placed on mental health watch (or any similar term indicating
heightened attention because of mental health concerns) based on sexual assault,
length of time on such a watch

g. Records indicating reasons detainees were placed in segregation, i.e. whether they
were placed in segregation as a last resort and when no other viable housing
options exist, or for other reasons®!

h. Records, data, and reports of FOD written reports to ICE Headquarters regarding
detainees with such special vulnerabilities who are held continuously in

% ICE Segregation Directive at § 5.

% ICE Segregation Directive at § 5.2(1).

27 ICE Segregation Directive at § 5.2(2)(a).

28 ICE Segregation Directive at § 5.2(4).

2 ICE Segregation Directive at § 5.2(2)-(6).
0 ICE Segregation Directive at § 5.2(2)-(6).
3 ICE Segregation Directive at § 5.2(6)(b).
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segregated housing for more than 14 days or for any 14 days out of any 21-day
period*

Fee Waiver Request

Requestors are entitled to a waiver or reduction of all costs because the information
sought “is likely to contribute significantly to public understanding of the operations or activities
of the government and is not primarily in the [Requestors’] commercial interest.” 5 U.S.C. §
552(a)(4)(A)(i1); 6 C.F.R. § 5.11(k) (records must be furnished without charge if the information
is in the public interest, and disclosure is not in the commercial interest of the institution); 6
C.F.R. § 5.11(d). Requestors will make any information that they receive as a result of this FOIA
request available to the public, including the press, at no cost. The issue of immigration removal
is one of the significant public interest in general, and the issue of how the federal government
processes immigrants in its custody is of significant interest in particular. Requestors have
undertaken this work in the public interest and not for any private commercial interest. The
primary purpose of this FOIA request is to obtain information to further the public’s
understanding of federal immigration detention policies and practices. Access to this information
is necessary for the public to meaningfully evaluate the costs and consequences of federal
immigration detention policies, including the government polices with regard to segregation and
its effects on immigrants in government custody.

Disclosure in this case therefore meets the statutory criteria, and a fee waiver would
fulfill Congress’s legislative intent in amending FOIA. See Judicial Wrath, Inc. v. Rossotti, 326
F.3d 1309, 1312 (D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be ‘liberally
construed in favor of waivers of noncommercial requesters.””). Because the documents subject to
this request are not sought for any commercial use, we understand that no fee may be charged for
the first two hours of search time or for the first 100 pages of duplication. 5 U.S.C.

§552(a)(4)(A)@Ev)(ID).
Certification

Requestors certify that the above information is true and correct to the best of their
knowledge. See 6 C.F.R. § 5.5(d)(3).

Please reply to this request within twenty working days, or as required by statute. See 5
U.S.C. §552(a)(6)(A)(1). Please furnish records as soon as they are identified to the following
individual and address:

Sabi Ardalan
Harvard Immigration and Refugee Clinical Program
Harvard Law School

32 1CE Segregation Directive at §§ 5.3(1)(a), 5.3(2)(c).
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6 Everett Street, Suite 3106
Cambridge, MA, 02138

If you have any questions regarding this request, please contact me at
sardalan@law.harvard.edu or via phone at (617) 384-7504.

Sincerely,

Sabi Ardalan

Harvard Immigration and
Refugee Clinical Program

(617) 384-7504

sardalan@law.harvard.edu
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Azarian, Amanda L.

Fr m: Ardalan, Sabi sardalan@law.harvard.edu
Sent: 19 December 2019 14:04
: A arian, Amanda L.
Cc: Torrey, Phil
Subject: FW: Fw: ICE Clarification Request FOIA Number 2018-ICFO-21131

External Email Exercise Caution

C Rachel roll <rkrolljd19@clinics.law.harvard.edu>
Monday, February 26, 2018 10:08:16 PM
Ardalan, Sabi
Fw: ICE Clarification Request FOIA Number 2018-ICFO-21131

On Mon, 26 Feb, 2018 at 8:21 AM, ice-foia@dhs.gov <ice-foia@dhs.gov> wrote:

To: rkrolljd19@clinics.law.harvard.edu

February 26, 2018

Rachel Kroll
HARVARD LAW SCHOOL

RE: ICE FOIA Case Number 2018-ICFO-21131

This e-mail is in regards to your February 02, 2018 ICE FOIA request for REQUEST 3 OF 3: TITLED 20171130160053 For the
period beginning September 4, 2013 to the present, records regarding use of segregation for immigration detainees within ICE
detention facilities and facilities ICE has agreements with or is contracting with for the purpose of holding immigration detainees,
including Service Processing Centers (SPCs), Contract Detention Facilities (CDFs), and Intergovernmental Service Agreement
Facilities (IGSAs) (together "ICE contract detention facilities") 12 in the state of Massachusetts: SEE REQUEST 20171130160053
FOR SPECIFICS (Date Range for Record Search: From 9/4/2013 To 2/23/2018).

In conducting a search for responsive records, the ICE FOIA office has determined that the response to this request will be included in
2018-ICFO-21128. This request is thereby being administratively closed.

Sincerely,

ICE FOIA
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Azarian, Amanda L.

Fr m: Ardalan, Sabi sardalan@law.harvard.edu
Sent: 19 December 2019 14:02
: A arian, Amanda L.
Cc: Torrey, Phil
Subject: FW: ICE Clarification Request FOIA Number 2018-ICFO-21130

External Email Exercise Caution

Sabrineh Ardalan

Assistant Clinical Professor, Harvard Law School

Assistant Director, Harvard Immigration and Refugee Clinical Program

6 Everett Street, WCC 3106

Cambridge, MA 02138

617-384-7504

Pronouns: she/her/hers

sardalan@law.harvard.edu

website read our blog @HLS Immigration subscribe to our newsletter

r dd r r r ddr d dr d r r r r rd
r r ddr r r d r d r rr r rd
r r d r d r mrr dr d dd r r d
r r dd r
C Rachel roll mailto:rkrolljd19@clinics.law.harvard.edu

Monday, February 26, 2018 10:08 PM
Ardalan, Sabi <sardalan@Ilaw.harvard.edu>
Fw: ICE Clarification Request FOIA Number 2018-ICFO-21130

On Mon, 26 Feb, 2018 at 8:23 AM, ice-foia@dhs.gov <ice-foia@dhs.gov> wrote:

To: rkrolljd19@clinics.law.harvard.edu

February 26, 2018

Rachel Kroll
HARVARD LAW SCHOOL

RE: ICE FOIA Case Number 2018-ICFO-21130

This e-mail is in regards to your February 02, 2018 ICE FOIA request for REQUEST 2 OF 3: TITLED 20171130160036 For the
period beginning September 4, 2013 to the present, records regarding use of segregation for immigration detainees within ICE
detention facilities and facilities ICE has agreements with or is contracting with for the purpose of holding immigration detainees,
including Service Processing Centers (SPCs), Contract Detention Facilities (CDFs), and Intergovernmental Service Agreement
Facilities (IGSAs) (together "ICE contract detention facilities") 12 in the state of Massachusetts: SEE REQUEST 20171130160036
FOR SPECIFICS - (Date Range for Record Search: From 9/4/2013 To 2/23/2018).

1
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In conducting a search for responsive records, the ICE FOIA office has determined that further clarification is needed regarding your
request. In conducting a search for responsive records, the ICE FOIA office has determined that the response to this request will
be included in 2018-ICFO-21128. This request is thereby being administratively closed.

Sincerely,

ICE FOIA



Case 1:21-cv-12030 Document 1-3 Filed 12/13/21 Page 110 of 141

Exhibit M


pateln
Text Box

Exhibit M



Case 1:21-cv-12030 Document 1-3 Filed 12/13/21 Page 111 of 141

Azarian, Amanda L.

Fr m: Ardalan, Sabi sardalan@law.harvard.edu
Sent: 19 December 2019 13:55
: A arian, Amanda L.
Cc: Torrey, Phil
Subject: FW: ICE Clarification Request FOIA Number 2018-ICFO-21128

External Email Exercise Caution

Sabrineh Ardalan

Assistant Clinical Professor, Harvard Law School

Assistant Director, Harvard Immigration and Refugee Clinical Program

6 Everett Street, WCC 3106

Cambridge, MA 02138

617-384-7504

Pronouns: she/her/hers

sardalan@law.harvard.edu

website read our blog @HLS Immigration subscribe to our newsletter

r dd r r r ddr d dr d r r r r rd
r r ddr r r d r d r rr r rd

r r dd r

C Ardalan, Sabi
Sunday, April 1, 2018 1:58 PM
ice-foia@dhs.gov
Torrey, Phil <ptorrey@law.harvard.edu>
RE: ICE Clarification Request FOIA Number 2018-ICFO-21128

To Whom It May Concern: In response to the clarification request below, we respectfully request data
pertaining to all detainees in segregation for the date range requested, as well as the total numbers of detainees
in ICE facilities in each state. Although we are requesting the data for all facilities, we would be willing to
accept the Massachusetts data first, because we recogni e that there may be a lot of data to pull together.

Please let us know if you have any further questions or concerns. Thanks in advance,
Sabi

Sabrineh Ardalan

Assistant Director, Harvard Immigration and Refugee Clinical Program
Assistant Clinical Professor, Harvard Law School

6 Everett Street, Suite 3106

Cambridge, MA 02138

617-384-7504

sardalan@law.harvard.edu
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read our blog @HLS Immigration subscribe to our newsletter
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On Tue, 20 Mar, 2018 at 7:57 AM, ice-foia@dhs.gov <ice-foia@dhs.gov> wrote:

To: rkrolljd19@clinics.law.harvard.edu

March 20, 2018
HARVARD LAW SCHOOL

RE: ICE FOIA Case Number 2018-ICFO-21128

This e-mail is in regards to your February 02, 2018 ICE FOIA request for REQUEST 1 OF 3: TITLED
20171130160009For the period beginning September 4, 2013 to the present, records regarding use of segregation
for immigration detainees within ICE detention facilities and facilities ICE has agreements with or is contracting
with for the purpose of holding immigration detainees, including Service Processing Centers (SPCs), Contract
Detention Facilities (CDFs), and Intergovernmental Service Agreement Facilities (IGSAs) (together "ICE contract
detention facilities") 12 in the state of Massachusetts: SEE REQUEST 20171130160009 FOR SPECIFICS - (Date
Range for Record Search: From 9/1/2013 To 2/23/2018).

In conducting a search for responsive records, the ICE FOIA office has determined that further clarification is
needed regarding your request. On page 3 of the letter, in the header paragraph prior to the bulleted list
of items requested, you requested records pertaining to detainees in segregation, in the State of
Massachusetts, for a particular date range; however, in item number Il under that header

paragraph, you appear to ask for information related to all ICE facilities. What specific information are
you looking for Please provide the ICE FOIA office with a response as soon as possible to avoid any further

delay in the processing of your request. If a response is not received within 30 days, your request will be
administratively closed.

Sincerely,

ICE FOIA
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Azarian, Amanda L.

Fr m: Ardalan, Sabi sardalan@law.harvard.edu
Sent: 19 December 2019 13:57
: A arian, Amanda L.
Cc: Torrey, Phil
Subject: FW: ICE Clarification Request FOIA Number 2018-ICFO-21128

External Email Exercise Caution

Sabrineh Ardalan

Assistant Clinical Professor, Harvard Law School

Assistant Director, Harvard Immigration and Refugee Clinical Program

6 Everett Street, WCC 3106

Cambridge, MA 02138

617-384-7504

Pronouns: she/her/hers

sardalan@law.harvard.edu

website read our blog @HLS Immigration subscribe to our newsletter

r dd r r r ddr d dr d r r r r rd
r r ddr r r d r d r rr r rd
r r d r d r mrr dr d dd r r d
r r dd r
C Rachel roll mailto:rkrolljd19@clinics.law.harvard.edu

Sunday, April 8, 2018 7:23 PM
ice-foia@dhs.gov
Ardalan, Sabi <sardalan@Ilaw.harvard.edu>
Re: ICE Clarification Request FOIA Number 2018-ICFO-21128

To Whom It May Concern:

In response to the clarification request below, we respectfully request data pertaining to all detainees in
segregation for the date range requested, as well as the total numbers of detainees in ICE facilities in each
state. Although we are requesting the data for all facilities, we would be willing to accept the Massachusetts
data first, because we recogni e that there may be a lot of data to pull together.

Going forward, please direct all questions and responses to Sabi Ardalan, cc-ed here.

Please let us know if you have any further questions or concerns.

Thanks in advance,
Rachel Kroll

On Fri, 6 Apr, 2018 at 10:18 AM, ice-foia@dhs.gov <ice-foia@dhs.gov> wrote:
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To: rkrolljd19@clinics.law.harvard.edu

April 06, 2018

Rachel Kroll
HARVARD LAW SCHOOL

>

RE: ICE FOIA Case Number 2018-ICFO-21128

This e-mail is in regards to your February 02, 2018 ICE FOIA request for REQUEST 1 OF 3: TITLED 20171130160009For the
period beginning September 4, 2013 to the present, records regarding use of segregation for immigration detainees within ICE
detention facilities and facilities ICE has agreements with or is contracting with for the purpose of holding immigration detainees,
including Service Processing Centers (SPCs), Contract Detention Facilities (CDFs), and Intergovernmental Service Agreement
Facilities (IGSAs) (together "ICE contract detention facilities") 12 in the state of Massachusetts: SEE REQUEST 20171130160009
FOR SPECIFICS - (Date Range for Record Search: From 9/1/2013 To 2/23/2018).

In conducting a search for responsive records, the ICE FOIA office has determined that further clarification is needed regarding your
request. While conducting their search, the program asked for clarification of the following: On page 3 of the letter, in the
header paragraph prior to the bulleted list of items requested, the requestor asks for records pertaining to detainees in
segregation, in the State of Massachusetts, for a particular date range; however, in item number Ill under that header
paragraph, the requestor appears to ask for information related to all ICE facilities. Please provide the ICE FOIA office with

a response as soon as possible to avoid any further delay in the processing of your request. If a response is not received
within 15 days, your request will be administratively closed.

Sincerely,

ICE FOIA
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Azarian, Amanda L.

Subject: FW: 2018ICFO21128

From: ICE-FOIA mailto:ICE-FOIA@ice.dhs.gov
Se t: Wednesday, November 21, 2018 11:18 AM
To: Torrey, Phil

Subject: RE: 2018ICF021128

Good evening,

In regards to 2018-ICFO-21128, responsive records have been located, they will be reviewed for determination of
releasability. We will process your request as expeditiously as possible. Upon completion of the processing, all
documents that can be released will be made available to you at the earliest possible date. We sincerely apologi e for
the delay you are experiencing and appreciate your continued patience.

Sincerely,
ICE FOIA

From: Torrey, Phil <ptorrey@Ilaw.harvard.edu>

Se t: Thursday, November 15, 2018 1:16 PM

To: ICE-FOIA <ICE-FOIA®@ice.dhs.gov>

Cc: Lee, Seung Heon-HLSCLINICS <slee.jd19@hlsclinics.org>; Ayoub, Sherif <sayoub@I|lm19.law.harvard.edu>
Subject: 2018ICF021128

Dear Madam or Sir,

This email is to inquire the status of an outstanding FOIA request.

On Feb 2, 2018, we filed the following three FOIA requests with the ICE FOIA Office:
2018ICF021128 received Feb 2, 2018; estimated delivery 18 Mar, 2018
2018ICF021130 received Feb 2, 2018; transferred and closed Feb 26, 2018

2018ICF021131 received Feb 2, 2018; transferred and closed Feb 26, 2018

On Feb 26, 2018, ICE FOIA transferred and closed 21130 and 21131, combining them into 21128 (herein we refer to
2018ICF021128 collectively).

On Mar 26, 2018, we received correspondence from ICE Officer Charles Williams informing us that our application was
missing pages. We provided the missing information later that day.

On Apr 6, 2018, we received correspondence from ICE FOIA seeking clarification of scope for the requested data, namely
whether data pertinent to the State of Massachusetts only or data related to all ICE facilities.
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On Apr 8, 2018, we responded that we request data pertaining to all ICE facilities but would accept the Massachusetts
data first.

On Aug 10, 2018, we inquired about the status of the above-mentioned FOIA requests.

On Oct 19, 2018 and Nov 2, 2018, we received correspondence from ICE FOIA stating that our request was in the queue
to be processed by an analyst.

We have received no further correspondence since.
FOIA responses typically should be required to be responded to within 20 days. 5 U.S.C. § 552(a)(6)(A)(i).

ICE has exercised its rights to a 10 day extension pursuant to 6 C.F.R. § 5.5(a). As of the date of this email, the request has
now been pending for 284 days.

Please provide an update on the status of this request as soon as possible. Many thanks for your prompt attention to this
matter.

Philip L. Torrey

Harvard Immigration and Refugee Clinical Program
Harvard Law School

6 Everett Street, Suite 3105

Cambridge, Massachusetts 02138

Phone: (617) 495-0638

This transmittal is intended for a particular addressee(s). It may constitute a confidential and privileged attorney-client
communication or attorney work product. If it is not clear that you are the intended recipient, you are hereby notified
that you have received this transmittal in error; any review, copying, or dissemination is strictly prohibited. If you have
received this transmittal in error, please notify the sender immediately and destroy all copies of the transmittal and any
attachments from your inbox and data storage systems. Thank you.



Case 1:21-cv-12030 Document 1-3 Filed 12/13/21 Page 118 of 141

Exhibit O


pateln
Text Box

Exhibit O



Case 1:21-cv-12030 Document 1-3 Filed 12/13/21 Page 119 of 141

HARVARD LAW

CAMBRIDGE - MASSACHUSETTS -

HARVARD IMMIGRATION AND
REFUGEE CLINIC
Harvard Law School

Location: 6 Everett St., Suite 3105
ptorrey@law.harvard.edu
Phone: 617-495-0638

April 16, 2019

U.S. Immigration and Customs Enforcement
Office of Principal Legal Advisor

U.S. Department of Homeland Security
Freedom of Information Act Office

500 12th Street, S.W.

Washington, D.C. 20536

RE: FOIA Appeal for Records re solitary confinement of immigrant detainees in the

State of Massachussetts
FOIA Reference Number: 2018-ICFO-21128
Dear Sir or Madam:

This letter constitutes an appeal under the Freedom of Information Act (“FOIA”). See 5
U.S.C. § 552(a)(6)(A)(ii)) and 6 C.F.R. § 5.9. This appeal is on behalf of the Harvard
Immigration and Refugee Clinical Program at the Harvard Law School (“Requester”). This
appeal is timely filed.

Specifically, the Requester appeals the adequacy of the agency’s lack of response to
request 2018-ICFO-21128. The Requester asks that the agency conduct a determination

regarding the releasability of the information and disclose relevant records.

BACKGROUND

On February 2, 2018, Requester submitted three requests to U.S. Immigration and
Customs Enforcement (“ICE”) related to the detention immigrants in Solitary confinement in the
State of Massachussets. A copy of the FOIA requests designated 2018-ICFO-21128; 2018-ICFO-
21130; 2018-ICFO-21131 is attached hereto as Exhibit A.

On February 23, 2018, Requester received correspondence from ICE acknowledging
receipt of 2018-ICFO-21130 and invoking a 10-day extension, and correspondence from ICE

02138

S
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acknowledging receipt of 2018-ICFO-21131 and invoking a 10-day extension. Correspondence
attached as Exhibit B and Exhibit C respectively.

On February 26, 2018, Requester received correspondence from ICE stating that ICE
FOIA has determined that the response to the request will be included in 2018-ICFO-21128 and
therefore 2018-ICFO-21130 is being administratively closed, and correspondence from ICE
stating that 2018-ICFO-21131 is being administratively closed. Correspondence attached as
Exhibit D and Exhibit E respectively.

On March 26, 2018, Requester received correspondence from ICE Officer Charles
Williams informing us that our application was missing pages. We provided the missing
information later that day. Correspondence attached as Exhibit F.

On April 6, 2018, Requester received correspondence from ICE FOIA seeking
clarification of scope for the requested data, namely whether data pertinent to the State of
Massachusetts only or data related to all ICE facilities. Correspondence attached as Exhibit G.

On April 8, 2018, Requester responded confirming that request is for data pertaining to
all ICE facilities but stating that Requester will accept the Massachusetts data first.
Correspondence attached as Exhibit H.

On August 10, 2018, Requester inquired about the status of the above-mentioned FOIA
requests. Correspondence attached as Exhibit I.

On October 19, 2018 and November 2, 2018, Requester received correspondence from
ICE FOIA stating that our request was in the queue to be processed by an analyst.
Correspondences attached as Exhibit J and Exhibit K respectively.

On November 15, 2018, Requester emailed ICE requesting an update on the status of the
request. Correspondence attached as Exhibit L.

On November 21, 2018, Requester received correspondence from ICE FOIA stating that
responsive records have been located and that they will be reviewed for determination of
releasability. Correspondence attached as Exhibit M.

As of April 16, 2019, Requester has not received any further communication or records
pursuant to this inquiry.

More than 430 days have passed since the Requester’s FOIA request, and ICE has failed
to provide a determination within the statutory deadlines. The Requester hereby appeals ICE’s
lack of response and search for records as insufficient.
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THE AGENCY’S LACK OF RESPONSE

Pursuant to the FOIA, in response to a request, an agency must determine whether to
comply with the request within 20 days of receipt and “shall immediately notify the person
making such request” of a “determination and the reasons therefor,” “the right of such person to
seek assistance from the FOIA Public Liaison of the agency,” and in the case of an adverse
determination, the right of that person to appeal and also to seek dispute resolution services from
the FOIA Public Liaison of the agency or the Office of Government Information Services. 5
U.S.C. § 522(a)(6)(A). ICE has not provided a determination regarding the Requester’s request
or informed the Requestor of its right to seek assistance from the FOIA Public Liaison. ICE has
also not provided notice of a ten-day extension request under § 522(a)(6)(B).

ICE has failed to meet its statutory obligations under FOIA by failing to respond to the
request well past the applicable statutory deadlines.

A. ICE has acknowledged that it has documents responsive to our Request

In the correspondence dated November 21, 2018, ICE stated that responsive documents
have been located and that they were being reviewed for releasability. An agency may withhold
information only if the agency reasonably foresees that disclosure would harm an interest
protected by a limited list of exemptions set out under 5 U.S.C. §552(b) (1)-(9), or it is
prohibited by law. 5 U.S.C. §552(a)(8)(A)(i). Even when the agency deems that the disclosure of
is not permissible, it has a duty to consider whether partial disclosure of the information is
possible and must “take reasonable steps necessary to segregate and release nonexempt
information.” 5 U.S.C. §552(a)(8)(A)(jj).

The Supreme Court has emphasized that “the Freedom of Information Act was enacted to
facilitate public access to Government documents” and that a “strong presumption in favor of
disclosure places the burden on the agency to justify the withholding of any requested
documents.” U.S. Dep’t of State v. Ray, 502 U.S. 164, 173 (1991). Further, the Court has held
that the same burden “remains with the agency when it seeks to justify the redaction of
identifying information in a particular document as well as when it seeks to withhold an entire
document.” Id.

We therefore respectfully request that ICE make a determination regarding releasability
of the located documents as soon as possible. Thank you for your consideration and prompt
attention to this request.

Sincerely,

Philip L. Torrey
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U.S. Department of Homeland Security

500 12" ST. SW; STOP 5009
Washington, DC 20536-5009

/A U.S. Immigration
( ) and Customs

%m =’ Enforcement

1\ l‘

O

April 25,2019

Rachel Kroll
HARVARD LAW SCHOOL

Dear Ms. Kroll:

The Department of Homeland Security has received your letter appealing the adverse
determination of your Freedom of Information Act/Privacy Act (FOIA/PA) request by U.S.
Immigration and Customs Enforcement. Your appeal, postmar ed electronically
transmitted on April 1 201 , was received on April 24 201 .

The Government Information Law Division acknowledges your appeal request of 2018-ICFO-
21128 and is assigning it number 201 -ICAP-0032 for tracking purposes. Please reference this
number in any future communications about your appeal.

A high number of FOIA/PA requests have been received by the Department. Accordingly, we
have adopted the court-sanctioned practice of generally handling backlogged appeals on a first-
in, first-out basis.! While we will make every effort to process your appeal on a timely basis,
there may be some delay in resolving this matter. Should you have any questions concerning the
processing of your appeal, please contact the ICE FOIA Office/Public Liaison at (866) 633-1182,
or by email at ice-foia@dhs.gov.

Sincerely,
/s/ MCuestas for

Shiraz Panthaky

Chief

Government Information Law Division
ICE Office of the Principal Legal Advisor
U.S. Department of Homeland Security

! Appeals of expedited treatment denials will be handled on an expedited basis.

www.ice.gov
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Office of the Principal Legal Advisor

500 12" St. SW; STOP 5009
Washington, DC 20536-5009

U.S. Immigration
and Customs
Enforcement

May 22, 2019

Phillip L. Torrey

Harvard Immigration and Refugee Clinic
6 Everett Street, Suite 3105

Cambridge, MA 02138

RE: 2019-ICAP-00329, 2018-ICFO-21128!
Dear Mr. Torrey:

This is in response to your letter dated April 16, 2019, received April 24, 2019 appealing the U.S.
Immigration and Customs Enforcement (ICE) Freedom of Information Act (FOIA) Office’s
response to your FOIA request, dated November 30, 2017. Your request sought various documents
pertaining to policies, practices, guidance letters, memoranda, data, and reports regarding the
treatment of transgender detainees, and detainees with disabilities, as well as regarding the use of
segregation at ICE detention facilities located in Massachusetts.

By electronic correspondence dated February 23, 2018, the ICE FOIA Office acknowledged receipt
of your FOIA request, granted your request for a few waiver pursuant to Department of Homeland

Security’s Freedom of Information Act regulations and invoked the ten (10) day extension period
pursuant to Title 5 U.S.C. § 552(a)(6)(B).

You have appealed the constructive denial of your FOIA request based upon the ICE FOIA Office
not responding to your request within either the twenty (20) days provided by statute, or the
additional ten (10) day extension invoked by the ICE FOIA Office. In many instances, an agency
cannot meet these time limits due to a high volume of requests, resource limitations and other
reasons. Accordingly, this office is remanding your appeal to the ICE FOIA Office so that they may
complete the search for these records and provide a direct response to you.

Should you have any questions regarding this appeal remand, please contact ICE at ice-
foia@dhs.gov. In the subject line of the email, please include the word “appeal,” the appeal number,
which is 2019-ICAP-00329, and the FOIA case number, which is 2019-ICFO-21128.

! Please note that you submitted three FOIA requests, which were initially assigned three separate ICFO numbers.
Requests 2018-ICFO-21130 and 2018-ICFO-21131 have been consolidated into 2018-ICFO-21128.


mailto:ice-foia@dhs.gov
mailto:ice-foia@dhs.gov
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Phillip L. Torrey
2019-ICAP-00329, 2018-ICFO-21128
Page | 2

Sincerely,

Snne . Rose

for Shiraz Panthaky,
Chief
Government Information Law Division
ICE Office of the Principal Legal Advisor

U.S Department of Homeland Security
cc: The ICE FOIA Office

WwWw.ice.gov
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HARVARD LAW SCHOOL

CAMBRIDGE MASSACHUSETTS 02138

HARVARD IMMIGRATION AND
REFUGEE CLINIC
Harvard Law School

Location: 6 Everett St., Suite 3103
E-mail Address: hirc@law .harvard.edu
Phone: 617-384-8165

December 21, 2017
SENT VIA EMAIL (FOIARequest@osc.gov)

FOIA Officer

U.S. Office of Special Counsel
1730 M St., N.W. (Suite 218)
Washington, DC 20036-4505

To Whom It May Concern:

This is a request for records made pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C.
§ 552 et seq., and the relevant implementing regulations, see 6 C.F.R. § 5 (Department of
Homeland Security, Disclosure of Records and Information). The Request is submitted by the
Harvard Immigration and Refugee Clinic (“HIRC”), HIRC Managing Attorney Phil Torrey, and
Assistant Clinical Professor Sabi Ardalan (“Requesters”). Specifically, Requesters seek the
disclosure of any records related to complaints and/or claims filed with and/or investigations by
the U.S. Office of Special Counsel (“OSC”) related to the use and/or substantive impact of
segregation of civil immigration detainees.

1. Background

Noncitizens held in immigration detention may be subject to solitary confinement, disciplinary or
administrative segregation, for a variety of reasons.’ Yet, it is well-established that solitary
confinement, even for relatively short periods of time, can cause serious psychological and
physical damage. The experience of solitary confinement can be acutely traumatizing for many,
including those who have a history of “torture and abuse, as is often the case with many
immigration and national security detainees.” Prolonged isolation can often lead to mental health
issues or severely exacerbate pre-existing mental illness.’

! Homeland Security Advisory Council, Report of the Subcommittee on Privatized Immigration
Detention Facilities, Dec. 1, 2016, available at
https://www.dhs.gov/sites/default/files/publications/DHS%20HSACY%20PIDF%20Final%20Report.pdf.
? Physicians for Human Rights, Solitary Confinement in the U.S. Detention System, April 2013, available at
yttns:.’f.ﬂ.iimuzunaws,cmrlfpi'lR Reports/Solitary-Confinement-April-2013-full.pdf.

1d.
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In light of the harmful effects of segregation, Performance Based National Detention Standards
(PBNDS) issued in 2011 emphasize that administrative segregation of vulnerable populations
should be used as “a last resort” and “when no other viable housing options exist.”* In order to
monitor the use of segregation, U.S. Immigration and Customs Enforcement (“ICE”) issued a
directive i m September 2013 mandating the systematic review of the use of segregation for ICE
detainees.’ The directive states that “[p]lacement in segregation should occur only when necessary
and in compliance with applicable detention standards.”® The directive puts in place safeguards to
ensure that detainees with medical or mental illness are not inappropriately placed in segregation
and that “[sJuch detainees shall be removed from segregation if the IHSC determines that the
segregation placement has resulted in deterioration of the detainee’s medical or mental health.”’

A central responsibility of OSC is to investigate “claims of wrongdoing within the executive
branch of the federal government from current federal employees, former employees, and
appilr.,ants for federal employment” pursuant to the Whistleblower Protection Act, 5 U.S.C. § 1201
et seq.” The Disclosure Unit is housed within OSC and is tasked with evaluating the merits of five
different complaints filed by whistleblowers: “violation of a law, rule, or regulation; gross
mismanagement; a gross waste of funds; an abuse of authority; and/or a substantial and specific
danger to public health or safety.”

As described in greater detail below, Requesters respectfully request any records of any complaints
and/or claims filed with OSC and/or investigation of any claims related to solitary confinement of
civil detainees.

II. Records Requested

As used herein, the term “records” includes all records or communications preserved in electronic
or written form, including but not limited to: correspondence; documents; data; videotapes; audio
tapes; emails; faxes; files; guidance; guidelines; evaluations; instructions; analysis; memoranda;
agreements; notes; orders; policies; procedures; protocols; reports; rules; manuals; specifications;
and studies.

As used herein, the term “segregation” is used to refer to solitary confinement, administrative

* ICE, Performance Based National Detention Standards, § 2.12 (V)(A)(1)(c). See also 6 C.F.R. § 115.43(b) (“Use of
administrative segregation by facilities to protect detainees vulnerable to sexual abuse or assault shall be restricted to
those instances where reasonable efforts have been made to provide appropriate housing and shall be made for the
least amount of time practicable, and when no other viable housing options exist, as a last resort.”).
6 C.F.R. § 115.68(a) (“The facility shall take care to place detainee victims of sexual abuse in a supportive environment
that
represents the least restrictive housing option possible (e.g., protective custody), subject to the requirements of §
115.43.7).
% ICE Directive 11065.1, Review of the Use of Segregation for ICE Detainees, DHS (2013), available at
https://www.ice.gov/doclib/detention-reform/pdf/segregation directive.pdf. [hereinafter “ICE Segregation
Directive”].
% ICE Segregation Directive at § 2.
7 ICE Segregation Directive at § 5(a).
: U.S. Office of Special Counsel, Disclosure of Wrongdoing, available at https://osc.gov/Pages/DOW .aspx.

Id,
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segregation, disciplinary segregation, restrictive housing, and other related terms. To the extent
that the records and data disaggregate between different terminology, status, or type of segregation,
please provide the records in the disaggregated form.

Should any responsive record contain personally identifiable information (“PII”’) of any party,
Requesters ask that the agencies redact that information. This Request seeks non-PII data and
records.

We request any and all records created on and/or after September 4, 2013'° (as defined above)
related to any complaints about the use and/or substantive impact of segregation of civil
immigration detainees, including, but not limited to:

1. Any complaints with and/or investigations by the Disclosure Unit;

2. Any and all records and responses related to any complaints and/or investigations;

3. Any and all records used to prepare any responses, memoranda, or reports related to
segregation of civil immigration detainees;

4. Any and all records related to the Special Counsel’s “determination as to the completeness
and apparent reasonableness” of any and all agency reports on solitary confinement of civil
immigration detainees;'' and

5. Any and all OSC communications transmitted to any other agencies or branches of
government, including, but not limited to the DHS Office of the Secretary, the President,
Congressional oversight committees the U.S. House and Senate.

I11. Fee Waiver Request

Requestors are entitled to a waiver or reduction of all costs because the information sought “is
likely to contribute significantly to public understanding of the operations or activities of the
government and is not primarily in the [Requestors’] commercial interest.” 5 U.S.C. §
552(a)(4)(A)(iii); 6 C.F.R. § 5.11(k) (records must be furnished without charge if the information
is in the public interest, and disclosure is not in the commercial interest of the institution); 6 C.F.R.
§ 5.11(d). Requestors will make any information that they receive as a result of this FOIA request
available to the public, including the press, at no cost. The issue of immigration removal is one of
the significant public interest in general, and the issue of how the federal government processes
immigrants in its custody is of significant interest in particular. Requestors have undertaken this
work in the public interest and not for any private commercial interest. The primary purpose of
this FOIA request is to obtain information to further the public’s understanding of federal
immigration detention policies and practices. Access to this information is necessary for the public
to meaningfully evaluate the costs and consequences of federal immigration detention policies,
including the government polices with regard to segregation and its effects on immigrants in
government custody.

Disclosure in this case therefore meets the statutory criteria, and a fee waiver would fulfill
Congress’s legislative intent in amending FOIA. See Judicial Wrath, Inc. v. Rossotti, 326 F.3d
1309, 1312 (D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be ‘liberally construed in

19 [CE Directive 1 1065.1, supra note 5.
1
1d.
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favor of waivers of noncommercial requesters.””). Because the documents subject to this request
are not sought for any commercial use, we understand that no fee may be charged for the first two
hours of search time or for the first 100 pages of duplication. 5 U.S.C. §552(a)(4)(A)(iv)(II).

IV. Certification

Requestors certify that the above information is true and correct to the best of their knowledge.
See 6 C.F.R. § 5.5(d)(3).

Please reply to this request within twenty working days, or as required by statute. See 5 U.S.C.
§552(a)(6)(A)(i). Please furnish records as soon as they are identified to the following individual
and address:

Sabi Ardalan

Harvard Immigration and Refugee Clinical Program
Harvard Law School

6 Everett Street, Suite 3106

Cambridge, MA, 02138

Sincerely,

S

Sabi Ardalan

Harvard Immigration and
Refugee Clinical Program
(617) 384-7504
sardalan@law .harvard.edu
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U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218
Washington, DC 20036-4505
(202) 804-7000

May 19, 2020

Sabi Ardalan

Harvard Law School

6 Everett Street Suite 3103
Cambridge, MA 02138

Via Email: sardalan@law.harvard.edu

Re: Freedom of Information Act Request (#FO-18-0075)

Dear Sabi Ardalan:

Please be advised that this is a final response to your request dated December 21, 2017, in
which you asked the U.S. Office of Special Counsel (OSC) to provide you with any records related
to complaints and/or claims filed with and/or investigations by OSC related to the use and/or
substantive impact of segregation of civil immigration detainees. Your request has been processed
under the Freedom of Information Act (FOIA), 5 U.S.C. § 552 and the Privacy Act, 5 U.S.C. § 552a.

OSC identified 2,735 responsive pages. Of the 2,735 pages, we referred 1,593 pages to the
Department of Homeland Security for direct response to you and can be reached at foia@hg.dhs.gov.
We are releasing 800 pages to you in full, 241 pages in part, and withholding 101 pages in full
pursuant to FOIA Exemptions (b)(3), (b)(5), (b)(6), (b)(7)(C), and (b)(7)(D).

= FOIA Exemption (b)(3) permits withholding of records or information if a law specifically
exempts the material from disclosure. See 5 U.S.C. § 552(b)(3).

= FOIA Exemption 5 protects from disclosure inter-agency or intra-agency information that is
normally protected from discovery in civil litigation based on one or more legal privileges
(including, in this instance, the deliberative process and attorney work product privileges). See 5
U.S.C. 8§ 552(b)(5).

= FOIA Exemption 6 protects information if disclosure would constitute a clearly unwarranted
invasion of personal privacy. See 5 U.S.C. 8 552(b)(6).

=  FOIA Exemption 7(C) protects law enforcement information if disclosure could reasonably be
expected to constitute an unwarranted invasion of personal privacy. See 5 U.S.C. § 552(b)(7)(C).

= FOIA Exemption (b)(7)(D) permits withholding of records when revealing a confidential source
or information provided by a confidential source could reasonably be expected. See 5 U.S.C. §
552(b)(7)(D).

You have the right to appeal this determination under the FOIA. An appeal must be made in
writing and sent to OSC’s General Counsel at the address shown at the top of this letter or by email
to FOIAappeal@osc.gov. The appeal must be received by the Office of General Counsel within
ninety (90) days of the date of this letter.



mailto:foia@hq.dhs.gov
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U.S. Office of Special Counsel
Ardalan FO-18-0075

May 19, 2020

Page 2 of 2

If you have any questions or you require dispute resolution services, please feel free to contact
Mahala Dar, OSC’s Chief FOIA Officer and acting FOIA Public Liaison, at mdar@osc.gov or (202)
804-7000. Please reference the above tracking number when you call or write. Additionally, you
may contact the Office of Government Information Services (OGIS) at the National Archives and
Records Administration to inquire about the FOIA mediation services they offer.!

Thank you,
Is/

Mahala Dar, Esqg.
Clerk

1 Office of Governmental Information Services (OGIS), National Archives and Records Administration 8601 Adelphi
Road, Room 2510, College Park, MD 20740-6001; ogis@nara.gov (Email) 202-741-5770 (Office) 1-877-684-6448 (Toll
Free) 202-741-5769 (Fax)


https://usc-word-edit.officeapps.live.com/we/wordeditorframe.aspx?ui=en%2DUS&rs=en%2DUS&WOPISrc=https%3A%2F%2Fusosc%2Esharepoint%2Ecom%2Fsites%2FOGC%2F%5Fvti%5Fbin%2Fwopi%2Eashx%2Ffiles%2F03c7ca8ca7105d07ae977f78c40d93bd&&&wdEnableRoaming=1&wdo=1&wdPid=3B48154B&wdModeSwitchTime=1490737013980&wdPreviousSession=4245f8af-a39c-4c34-baa8-0342466800f1&pdcn=pdc2b2e#_ftn1
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Azarian, Amanda L.

Fr m: Ardalan, Sabi sardalan@law.harvard.edu
Sent: 07 uly 2021 14:56
: A arian, Amanda L.
Cc: Torrey, Phil
Subject: FW: Freedom of Information Act Request FO-18-0075

External Email Exercise Caution

Sabrineh Ardalan

Clinical Professor, Harvard Law School

Director, Harvard Immigration and Refugee Clinical Program

617-384-7504

Pronouns: she/her/hers

sardalan@law.harvard.edu

website read our blog @HLS Immigration subscribe to our newsletter
Register to vote.org!

This transmittal is intended for a particular addressee(s). It may constitute a confidential and privileged attorney-client communication or attorney work product. If it
is not clear that you are the intended recipient, you are hereby notified that you have received this transmittal in error; any review, copying, or dissemination is
strictly prohibited. If you have received this transmittal in error, please notify the sender immediately and destroy all copies of the transmittal and any attachments
from your inbox and data storage systems. Thank you.

From: FOIA mailto:FOIA@H .DHS.GOV

Sent: Wednesday, July 7, 2021 9:54 AM

To: Ardalan, Sabi <sardalan@law.harvard.edu>; FOIA <FOIA@H .DHS.GOV>
Cc: Torrey, Phil <ptorrey@law.harvard.edu>

Subject: RE: Freedom of Information Act Request FO-18-0075

Good morning Dear Sabi Ardalan,

Thanks for reaching out to this office. Your case numberis 2020-  FO-01140 and the case in currently in our
processing queue. It is very difficult to provide an accurate estimated date of completion until our FOIA analyst reviews
these records. The Privacy Office is coordinating the Department’s response to requests related to COVID-19; many of
these requesters asked and qualified for expedited processing, meaning that they are required to be placed at the front
of the queue. Our general expectation is that we will be able to send you a final response within three to four

months. Please know that this estimate may change dramatically based on the volume of work associated with our
expedited COVID-19 requests.

We hope that this response provides additional insight into why we are not able to give you a more precise estimated
date of completion, and why we expect it will take three to four months for us to respond to your request. Please let us
know if you have any other questions about our processes.

Regards,

DHS Privacy Office
Disclosure  FOIA Program
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STOP 0655

Department of Homeland Security

2707 Martin Luther ingJr. AVE SE
Washington, DC 20528-065

Telephone: 1-866-431-0486 or 202-343-1743
Fax: 202-343-4011

Visit our FOIA website

From: Ardalan, Sabi <sardalan@law.harvard.edu>

Sent: Tuesday, July 6, 2021 3:04 PM

To: FOIA <FOIA@H .DHS.GOV>

Cc: Torrey, Phil <ptorrey@law.harvard.edu>

Subject: Freedom of Information Act Request FO-18-0075

CAUTION: This email originated from outside of DHS. DO NOT click links or open attachments unless you recogni e and/or trust the
sender. Contact your component SOC with questions or concerns.

To Whom It May Concern,

This email is to inquire as to the status of the referral of responsive records in relation to Freedom of Information Act
(“FOIA”) request FO-18-0075 from the U.S. Office of Special Counsel (“OSC”) to the U.S. Department of Homeland
Security (“DHS”).

On May 19, 2020, OSC sent a final response to Harvard Immigration and Refugee Clinical Program (“HIRC”) in relation to
its FOIA request dated December 21, 2017 (request FO-18-0075). OSC identified 2,735 responsive pages. Of the 2,735
pages, OSC referred 1,593 pages to DHS for direct response to HIRC as per OSC’s regulations (5 C.F.R. § 1820.3(b)). As of
today, HIRC has yet to hear from DHS in relation to this referral.

Please advise as to the status of the referred records. We appreciate your prompt attention to this matter as it has
been over one year since the referral was made.

ind regards,

Sabrineh Ardalan

Clinical Professor, Harvard Law School

Director, Harvard Immigration and Refugee Clinical Program

617-384-7504

Pronouns: she/her/hers

sardalan@law.harvard.edu

website read our blog @HLS Immigration subscribe to our newsletter
Register to vote.org!

This transmittal is intended for a particular addressee(s). It may constitute a confidential and privileged attorney-client communication or attorney work product. If it
is not clear that you are the intended recipient, you are hereby notified that you have received this transmittal in error; any review, copying, or dissemination is
strictly prohibited. If you have received this transmittal in error, please notify the sender immediately and destroy all copies of the transmittal and any attachments
from your inbox and data storage systems. Thank you.
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U.S. Department of Homeland Security
Washington, D.C. 20528

Homeland
Security

Privacy Office, Mail Stop 0655

July 7,2021

Sabrineh Ardalan
Harvard Immigtation and Refugee Clinic
6 Everett Street
Suite 3106
Cambridge, MA 02138
Re: DHS FOIA Case # 2020-HQFO-01140
U.S. Office of Special Counsel (OSC) FOIA Case # FO-18-0075

Dear Ms. Ardalan:

This acknowledges receipt of your Freedom of Information Act (FOIA) request to U.S. Office of
Special Counsel (OSC), dated December 27, 2017, and seeking We request any and all records
created on and/or after September 4, 2013 related to any complaints about the use and/or
substantive impact of segregation of civil immigration detainees, including, but not limited to:

1. Any complaints with and/or investigations by the Disclosure Unit;

2. Any and all records and responses related to any complaints and/or investigations;

3. Any and all records used to prepare any responses, memoranda, or reports related to
segregation of civil immigration detainees;

4. Any and all records related to the Special Counsel's "determination as to the completeness and
apparent reasonableness" of any and all agency reports on solitary confinement of civil
immigration detainees; and

5. Any and all OSC communications transmitted to any other agencies or branches of
government, including, but not limited to the DHS Office of the Secretary, the President,
Congressional oversight committees the U.S: House and Senate.

While processing your request, the U.S. Office of Special Counsel (OSC) located records that
fall under the purview of the Department of Homeland Security (DHS). Accordingly, your
request and 1593 pages of responsive records were referred to this office for processing and
direct response to you. Your request was received in this office on October 21, 2020.

Due to the increasing number of FOIA requests received by this office, we may encounter some
delay in processing your request. Per §5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 5, the
Department processes FOIA requests according to their order of receipt. Although DHS’ goal is
to respond within 20 business days of receipt of your request, the FOIA does permit a 10-day
extension of this time period. As the subject matter of your request is of substantial interest to
two or more components of this Department or of substantial interest to another agency, we will
need to consult with those entities before we issue a final response. Due to these unusual
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circumstances, DHS will invoke a 10-day extension for your request, as allowed by Title 5
U.S.C. § 552(a)(6)(B).

Provisions of the Act allow us to recover part of the cost of complying with your request. We
shall charge you for records in accordance with the DHS Interim FOIA regulations as they apply
to educational requestors. As an educational requester you will be charged 10-cents a page for
duplication, although the first 100 pages are free. We will construe the submission of your
request as an agreement to pay up to $25.00. You will be contacted before any further fees are
accrued.

Your request has been assigned reference number 2020-HQFO-01140. Please refer to this
identifier in any future correspondence. Please be assured that one of the processors in our office
will respond to your request as expeditiously as possible. You may contact this office at
foia@hq.dhs.gov. Thank you for your patience as we proceed with your request.

Sincerely,
Jimmy Wolfrey

Senior Director, FOIA Operations and Management
(Acting)


mailto:foia@hq.dhs.gov
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